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[* October 13, 1890, the Supreme Court 
of the United States met after the 
summer vacation. It reassembled, as the 
chief justice announced, in immediately 
adjourning the court and postponing the 
visit customarily paid on the opening day 
of the term to the President of the United 
States, under the shadow of a great afflic- 
tion. Samuel Freeman Miller, then the 
senior justice of the court and one of its 
most distinguished members, lay danger- 
ously ill in his Washington home. That 
afternoon he died and the court entered 
upon the term with a vacancy. He had 
been appointed twenty-eight years before 
by President Lincoln, and, as Attorney- 
General Miller said a few days later, in 
presenting to the court the resolutions of 
respect and sympathy by the Bar, “‘the 
finding of such a judge by the President 
was only less fortunate than the finding of 
such a President by the country.” 

Congress did not meet until December 
and on the twenty-third of that: month 
President Harrison sent to the Senate, as 
Justice Miller’s successor, the name of 
Henry Billings Brown, then judge of the 
United States District Court for the East- 
ern District of Michigan, in the Sixth Cir- 
cuit. The nomination was confirmed unani- 
mously forthwith and the commission dated 
the twenty-ninth, but the court had ad- 

1 The court at that time consisted of the present 
chief justice, from Illinois, and, in the order of 
their seniority, Justice Field from California, 
Justice Bradley from New Jersey, Justice Harlan 
from Kentucky, Justice Gray from Massachusetts, 


Justice Blatchford from New York, Justice Lamar 
om Mississippi, and Justice Brewer from Kansas. 





journed for the Christmas holidays and so 
it was not until the opening of the court, on 
January 5, 1891, after the recess, that he 
formally took the oath prescribed by law, 
and, as Mr. Justice Brown, took the seat on 
the extreme left of the Bench which is 
always left vacant for the justice last sworn 
in, and which had been last occupied by 
Justice Brewer, Justice Brown’s immediate 
senior who thirty-four years before had 
graduated with him in the same class at 
Yale College. ) 

The rule of seating the associate justices 
by order of seniority —the oldest sitting 
on the right of the chief justice, the next in 
order on his left, the next on the right of 
the senior associate, and so on, has pre- 
vailed in the court since its organization, 
and whenever a justice retires his seat is 
occupied by his immediate junior, the seat 
so vacated being taken by the one next in 
seniority, and so on, thus always leaving 
vacant for the last appointee the chair on 
the extreme left. It is only those justices 
who survive all of their seniors who finally 
reach the chair on the right hand of the 
chief justice. Since the formation of the 
court this has happened in fifteen cases. 
Of the fifty-four associate justices who have 
sat upon the Bench since its organization, 
only Justices Rutledge, Paterson, Cushing, 
Chase, Washington, Miller, Johnson, Duval, 
Story, McLean, Wayne, Nelson, Miller, 
Field, and Harlan, have occupied the chair 
assigned to the senior justice. 

At the time of his appointment Justice 
Brown was somewhat over fifty-four years 
of age, having been born in South Lee, 
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Massachusetts, March 2, 1836, where his 
father, Billings Brown, carried on a manu- 
facturing business. He graduated from 
Yale College in 1856, and after attending 
the law school at both Yale and Harvard 
and studying in the offices of John H. 
Brockway of Ellington, Connecticut, and 
of Walker & Russell of Detroit, he was ad- 
mitted in July, 1860, to the Bar of Wayne 
County, Michigan, where he had gone in 
185y, regarding it as a good place for start- 
ing in business. 

In the spring of 1861 he was appointed 
by President Lincoln Deputy United States 
Marshal and subsequently, Assistant United 
States Attorney for the Eastern District of 
Michigan, which position he held until 1868 
when he was appointed judge of a state 
court to fill a vacancy. He held this office 
but a few months and then returned to the 
active practice of the law. With John S. 


Newberry and Ashley Pond, both of whom 
became prominent members of the Bar of 


their state, the latter still living and one of 
its honored members, he formed the firm of 
Newberry, Pond & Brown. This relation 
continued until 1875, when President Grant 
appointed him district judge for the East- 
ern District of Michigan, to succeed Hon. 
John W. Longyear, which office he held 
until his promotion to the Supreme Bench 
of the nation. 

The Eastern District of Michigan includes 
the city and port of Detroit and as one of 
the great mercantile centers in the Great 
Lakes region of this country there was a 
large amount of admiralty business con- 
nected with the shipping on the Lakes. 
Until the passage of the Act of 1845 extend- 
ing the admiralty and maritime jurisdic- 
tion of the United States courts to the 
Great Lakes the Federal courts, under the 
authority of the Thomas Jefferson, 10 Wheat. 
428, the opinion in which was written by 
Justice Story, had confined their admiralty 
jurisdiction under the old English rule to 
the ebb and flow of the tides. The consti- 
tutionality of this act was sustained in the 





case of the Genessee Chief (12 How. 443), 
the opinion being written by Chief Justice 
Taney. Justice Daniel alone adhered to the 
old rule and in his dissenting opinion con- 
soled himself in his loneliness by the fact 
that he at least had the support of Marshall, 
Kent, and Story if he had committed any 
error. It must be noted that this apparent 
extension of admiralty jurisdiction was not 
based exclusively on the act of Congress 
but on the ground that the Lakes and navi- 
gable waters connecting them were within 
the scope of the maritime and admiralty 
jurisdiction of the courts of the United 
States when the Constitution was adopted; 
in fact in the Genessee Chief the court prac- 
tically overruled its earlier decision in the 
Thomas Jefferson. 

Judge Brown had not long occupied his 
position in the District Court before he es- 
tablished for himself a reputation as an 
eminent authority in admiralty, and his de- 
cisions were read with interest throughout 
the country and were treated with universal 
respect. In many cases no appeal was 
taken from his decisions and of the forty- 
four appeals which were taken, in only five 
instances were his judgments reversed dur- 
ing his entire incumbency of fifteen years 
in that office. Amongst the opinions which 
he rendered as district judge were: the 
Mamttoba, reported in 2 Flippen, 241, in- 
volving liability for a collision on the Lakes 
and what constituted due diligence after 
the collision became imminent and in this, 
as in all his cases, both in the District and 
the Supreme Court, Judge Brown laid great 
stress on the necessity for prempt action, 
and especially in the case of a steamer, of 
stopping and reversing as soon as the danger 
was discovered. In fact, he said, that ‘“‘if a 
collision has become imminent almost any 
error will be pardonable except that of not 
stopping and reversing.’”’ The Alberta, 23 
Fed. Rep. 807, was another case of collision 
in which both steamers were held in fault 
because of similar negligence. 

In the Trenton, 4 Fed. Rep. 657, an Amer- 
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ican vessel while in a port of Ontario had 
been libeled by material men who had fur- 
nished supplies to her at her home port in 
Ohio and for which they claimed a lien 
under the law of that state. The Ontario 
court declined to enforce the lien for want 
of jurisdiction, but in the meanwhile sea- 
men filed libels for wages and in their ac- 
tions the vessel was condemned and sold, 
after which she was registered in the cus- 
tom house in Toronto. Subsequently the 
vessel was seized in the Eastern District of 
Michigan by the material men and the 
owner under the judicial sale in Ontario set 
up his claim. Judge Brown held that the 
judicial sale of the vessel under the claims 
of the seamen of which the court had juris- 
diction extinguished all the liens upon her 
and vested an indefeasible title, clear of 
liens, in the hands of the purchaser. He 
based his decision on the fact that this was 
the law in all or in almost all, of the civil- 
ized nations of the world, and that to permit 
the prior lien holders to enforce their liens 
after such a sale would result in rendering 
it impossible for judicial sales 7 rem to be 
conducted as no one could purchase at such 
a sale unless perfect title, good the world 
over, could be obtained. The material men 
were relegated to whatever remedies they 
might have as against the surplus money at 
the place of sale. 

Judge Brown’s judicial duties were by no 
means confined to the decision of admiralty 
cases but extended over the whole range of 
Federal jurisdiction. In United States v. 
Clark, 31 Fed: Rep. 710, he delivered an 
opinion which was commented on in the 
press, reviewed in several of the law jour- 
nals, and incorporated into one of the Har- 
vard law text-books, and also made the 
basis of a military order. Clark, a sergeant 
in a United States regiment, had shot a 
private who while confined under a con- 
viction for some offense by a court-martial 
had attempted to escape. A court of in- 
quiry acquitted him of all blame but he 
was taken before Judge Brown as a com- 








mitting magistrate, charged with murder by 
the district attorney and there pleaded- 
the finding of the Court of Inquiry and also 
that he was acting in the discharge of his 
duty. 

Judge Brown took jurisdiction holding 
that the finding of the Court of Inquiry, 
while entitled to weight as an expression of 
the views of the military court as to the 
necessity of using the musket to prevent 
the escape, was not a bar to a legal prose- 
cution. He held that a homicide com- 
mitted by a military guard without malice 
and in the performance of his military 
duties is excusable unless the act is so far 
beyond the scope of his authority or is such 
that a man of ordinary sense and under- 
standing would know that it was illegal; 
that the sergeant had the right to shoot a 
military convict attempting to escape, if 
there was no other possible means of pre- 
venting his escape, and that the common 
law distinction between felonies and mis- 
demeanors has no application to military 
offenses. In conclusion he found that as 
Clark only did what he conceived to be his 
duty, and there was an entire absence of 
malice, he should be discharged. 

When Justice Brown took his seat on 
the Supreme Court Bench, the Second Cir- 
cuit was represented by Justice Blatch- 
ford, who, in his previous capacities of 
district judge of the Southern District of 
New York and circuit judge of the Second 
Circuit, had had a large experience as an 
admiralty judge. Justice Blatchford died 
in 1893, and while other members of the 
court also wrote opinions in those cases 
after that event most of the opinions in 
admiralty were delivered by Justice Brown. 

Prior to the passage of the Judiciary Act 
of 1891, making the judgments of the Cir- 
cuit Courts of Appeals final in ‘admiralty 
cases, there was an appeal as a matter of 
right in these cases, but since the passage 
of that act these cases are only reviewed in 
the Supreme Court when petitions for writ 
of certiorari, provided for in the act, are 








324 


THE GREEN 


BAG 





granted; hence cases of that description are 
far less numerous now than they were prior 
to 1891. 

Justice Brown, however, has had frequent 
opportunities to write opinions on what is 
undoubtedly his favorite subject. Many of 
them are of great interest involving the 
extent of the jurisdiction of the Federal 
courts under the clause of the Constitu- 
tion giving them jurisdiction in cases of 
admiralty and maritime law. He has al- 
ways been in favor of a wide construction 
of the jurisdiction of the court, and in one 
of his recent opinions, the Robert W. Parsons, 
191 U.S. 17, he expressed for the court the 
rule that admiralty has exclusive jurisdic- 
tion of the enforcement of a _ statutory 
lien 7 rem for repairs made in the home 
port of a canal boat, engaged wholly in 
traffic on the Erie Canal and the Hudson 
River; and that although that canal is 
wholly within the state of New York, as it 
affects navigable waters and is a great 
highway of commerce between ports in 
different states and foreign countries, it is a 
navigable water of the United States within 
the legitimate scope of the admiralty juris- 
diction of the courts of the United States. 
This decision of the court was not reached 
unanimously, and, as it has been expressed, 
‘the admiral’s flag was hoisted on the Erie 
Canal’’ only in the face of a vigorous dis- 
sent from Mr. Justice Brewer in which the 
chief justice and Justice Peckham con- 
curred, Mr. Justice Harlan also separately 
dissenting. 

In the Plymouth, 3 Wall 20, it was held 
that where damage was done wholly upon 
land, the fact that the damage originated 
on water subject to the admiralty jurisdic- 
tion did not make the case one for the ad- 
miralty, and the court declined to take 
jurisdiction of a cause in which it appeared 
that a vessel lying at a wharf took fire, and 
the fire spreading to certain warehouses on 
the wharf, consumed them and their con- 
tents. 

Relying on that opinion, delivered in 





1865 by Justice Nelson, the District Court 
in Alabama dismissed a libel 7” rem against 
a vessel for damages caused by negligently 
running into a channel beacon attached to 
the bottom of a river within the admiralty 
jurisdiction. The case came to the Supreme 
Court —the Blackheath, 195 U. S. 361 — 
and the decision was reversed, Justice 
Holmes writing the opinion, to the effect 
that the rule announced in the Plymouth 
did not apply, as in that case there was 
nothing maritime in the nature of the tort 
for which the vessel was attached, but that 
in this case admiralty could under the cir- 
cumstances take jurisdiction without tran- 
scending the limitations of the Constitution 
or encountering the Plymouth or any other 
authority binding on the court. 

Mr. Justice Brown did not actually dis- 
sent, but separately concurred in what 
amounted to a dissenting opinion, and ex- 
pressed as his view that the conclusion of 
the court was only reached by practically 
overruling the case of the Plymouth. He, 
however, believed that admiralty should 
have jurisdiction and accepted the Black- 
heath not only as overruling the Plymouth 
but the cases of the Phoenix Insurance Com- 
pany, 118 U. S. 610 and the Chicago & 
Pacific Elevator Company, 119 U. S. 388, 
and also as recognizing the principle adopted 
by the English Admiralty Court Jurisdiction 
Act of 1861 extending the admiralty jurisdic- 
tion to any claim for damages by any ship. 

It will be impossible in the brief space 
allotted for this review of Justice Brown’s 
work in the Supreme Court of the United 
States, to refer to more than a few of the 
several hundred opinions which he has de- 
livered during the sixteen years that he has 
sat upon that Bench and gradually pro- 
gressed from the extreme left of the Bench 
to the seat next but one on the right of the 
chief justice. Of his opinions, some of 
which will be found in every volume of the 
reports from No. 137 to No. 202 the last 
volume of the current term, only a few can 
be selected. 
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His first opinion was in Cope v. Cope, 137 
U. S. 682, which had been submitted prior 
to his appointment, and involved the valid- 
ity of a statute of Utah, passed in 1852, 
providing that illegitimate children and 
their mothers inherit in like manner from 
their father provided the paternity was 
proved to the satisfaction of the court. He 
showed that the statute was within the 
powers conferred upon the territorial leg- 
islature by the act establishing the territory 
and that it had not been abrogated, an- 
nulled, or repealed by the subsequent act of 
1862 for the prevention of polygamy, and 
he declared that the annulment of the 
statute by implication would not be favored 
any more than a repeal would be favored 
by the same method. “Legislation,” he 
said, ‘‘for the protection of children born 
in polygamy is not necessarily legislation 
favorable to polygamy. There is no in- 
consistency in shielding the one and de- 
nouncing the other as a crime.” 

One of his earliest patent cases involved 
the validity of the Glidden barbed wire 
patent which the Circuit Court had held 
was void for want of novelty. . Mr. John R. 
Bennett, who so recently met an untimely 
death in a railroad accident, was for the 
appellants, and Mr. A. H. Blair and Mr. 
W. H. Singleton for the appellees, with 
whom Mr. David B. Henderson, afterwards 
Speaker of the House of Representatives, 
as counsel on the brief. Barbed Wire Patent 
case, 1891, 143 U.S. 275. 

The crucial point was whether Glidden 
could broadly claim the use of the plain or 
twisted wire, the sharp thorns or barbs or 
indeed the combination of the two as they 
appeared in previous patents; Justice Brown 
in his opinion showed that while affixing 
the barbs to the fence wire did not appar- 
ently give a wide scope to the ingenuity of 
the inventor, a step had been marked in the 
progress of the art and though the differ- 
ence between Glidden’s wire and the one 
last patented was not radical but slight, 
still it was apparently that slight difference 





that had made the barbed wire fence a 
practical and commercial success, so that, 
the sales, which under the previous patents 
had never exceeded 3,000 tons per annum, 
under the Glidden device had reached the 
enormous amount of 173,000 tons. ‘‘Courts 
have not been reluctant,’’ he said, ‘‘to sus- 
tain a patent to the man who has taken the 
final step which has turned a failure into a 
success. In the law of patents it is the 
last step that wins... . Some one of the 
experimenters may have, in a crude way, 
hit upon the exact device patented by 
Glidden. .. . But it was Glidden, beyond 
question, who first published this device; 
put it upon record; made use of it for a 
practical purpose; and gave it to the public, 
by which it was eagerly seized upon and 
spread until there is scarcely a cattle rais- 
ing district in the world in which it is not 
extensively employed. Under these cir- 
cumstances we think the doubts should be 
resolved in favor of the patentee.’’ Justice 
Field dissented on the ground that there 
was no novelty in the invention. 

In Westinghouse v. Boyden Power Brake 
Co., 170 U. S. 537, involving the breadth 
and scope of the Westinghouse brakes, he 
held that the Boyden device for a fluid 
pressure brake was not an infringement of 
the Westinghouse patent of 1887 for fluid 
pressure automatic brake mechanism. 
Westinghouse claimed that his patent was 
a pioneer invention and that he for the first 
time had brought to light a method or pro- 
cess ‘‘which,’’ as Justice Shiras said in his 
dissenting opinion in which Justice Brewer 
concurred, ‘“‘by the operation of the air 
from the train pipe with that from the car 
reservoir, created the ‘quick action’ brake.” 
But the majority of the court did not so 
regard it and, in the opinion delivered by 
Justice Brown, held that although credit 
might be due to Mr. Westinghouse for hav- 
ing invented the function, Mr. Boyden had 
exhibited sufficient ingenuity in the discov- 
ery of a new and more perfect method of 
performing that function; and while he 
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might have intended to accomplish the 
same results accomplished by the Westing- 
house patent, yet under the circumstances 
he would be entitled to be regarded as an 
independent inventor. 

The embodiment in the interstate com- 
merce and anti-trust laws of provisions re- 
quiring officers of corporations to answer 
questions notwithstanding they may in- 
criminate themselves, and granting them 
immunity from prosecution in regard to the 
matters testified to, has been the basis of a 
number of proceedings which have found 
their way to the Supreme Court, and to 
Justice Brown has been assigned the task, 
on more than one occasion, of writing the 
opinions. One of the earlier cases was 
Counselman v. Hitchcock, 142 U.S. 547, in 
which Justice Blatchford wrote the opinion, 
and in which a witness was relieved from 
answering questions before a grand jury in- 
vestigating violations of the interstate com- 
merce act because § 860 Revised Statutes, 
under which immunity was promised, was 
not sufficiently broad. After Congress had 
met the situation by the passage of the act 
of February 11, 1893, a similar case came 
before the Supreme Court and the immu- 
nity was held sufficient — Brown v. Walker, 
161 U. S. 591, which was argued by Mr. 
James C. Carter for a witness who, after 
having declined to answer and been com- 
mitted for contempt, had sued out a writ 
of habeas corpus. The court 


below dis- 


missed the petition; Senator Edmunds rep-. | 


resented the Interstate Commerce Commis- 
sion. 
1896, and was decided March 23, 
Mr. Justice Brown delivered the opinion 
of the court, the chief justice and Justices 
Field, Harlan, Brewer, and Peckham form- 
ing the majority while Justices Shiras, 
Gray, and White dissented. The opinion 
analyses the Fifth Amendment saying that, 


“if it be construed literally, as authorizing 
the witness to refuse to disclose any fact 
which might tend to incriminate, disgrace, 
or expose him to unfavorable comments, 





The case was argued January 23, | 
1896. | 





then he must necessarily to a large extent 
determine upon his own conscience and re- 
sponsibility whether his answer to the pro- 
posed question will have that tendency, .. . 
and the practical result would be that no 
one could be compelled to testify to a mate- 
rial fact in a criminal case, unless he chose 
to do so, or unless it was entirely clear 
that the privilege was not set up in good 
faith. If, on the other hand, the object of 
the provision be to secure the witness 
against a criminal prosecution, which might 
be aided directly or indirectly by his dis- 
closures, then, if no such prosecution be 
possible — in other words, if his testimony 
operate as a complete pardon for the offense 
to which it relates —a statute absolutely 
securing to him such immunity from prose- 
cution would satisfy the demands of the 
clause in question.”’ 


The latter construction was the one 
adopted by the court and the statute was 
held sufficient. In commenting on Coun- 
selman v. Hitchcock, Justice Brown said: 


“The danger of extending the principle an- 
nounced in that case is that the privilege 
may be put forward for a sentimental rea- 
son, or for a purely fanciful protection of 
the witness against an imaginary danger, 
and for the real purpose of securing im- 
munity to some third person who is inter- 
ested in concealing the facts to which he 
would testify. Every good citizen is bound 
to aid in the enforcement of the law, and has 
no right to permit himself under the pre- 
text of shielding his own good name to be 
made the tool of others who are desirous of 
seeking shelter behind his privilege.” 


These very conditions recently arose in 
the prosecutions by the Government of suits 
against the tobacco and paper trusts, and 
a few weeks ago, just ten years after deliv- 
ering that opinion, he delivered the opinion 
in Hale v. Henkel, 201 U.S. 43, holding that 
the officers of corporations whose actions 
were under investigation by the Federal 
grand jury or which were sued by the United 
States could not, in view of the various im- 
munity statutes which have been passed in 
connection with the interstate and trust 
legislation, assert their privileges under the 
Fifth Amendment for the purpose of shield- 
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ing those corporations against the arm of 
the law and the process of the court. The 
result of the decision was seen a few days ago 
when the counsel for various paper com- 
panies appeared in court, withdrew the 
answers, and permitted a decree of disso- 
lution to be entered against the central 
company. 

The first Income Tax Case was decided 
in April 2, 1895, 157 U. S. 429, the chief 
justice writing the opinion. It held the 
tax on lands or income from real estate to 
be a direct tax, and the tax on income de- 
rived from interest on municipal bonds to 
be a tax upon the power of the state and 
its instrumentalities to borrow money and 
consequently repugnant to the Constitution 
of the United States, and that in these re- 
spects the provisions of the act of 1894 were 
unconstitutional. As to the other questions 
the court was equally divided, Justice Jack- 
son, by reason of illness not having been able 
to hear argument in any case after October 
23, 1894. Justice Field wrote a concurring 
opinion; Justices White and Harlan dis- 
sented; Justice Brown at tliat time con- 
curred with the chief justice and the ma- 
jority of the court, but wrote no opinion. 
On reargument the court held, 158 U. S. 
601, that the tax on personal property and 
the income of personal property were like- 
wise direct taxes and that the entire scheme 
of the income tax provisions of the act was 
void because not apportioned according to 
representation. The chief justice again de- 
livered the opinion of the court; Justice 
Harlan delivered a dissenting opinion and 
Justice Brown also dissented and his view 
in this regard was as follows: 


“T regard it as very clear that the clause 
requiring direct taxes to be apportioned to 
the population has no application to taxes 
which are not capable of apportionment 
according to population. It cannot be sup- 
posed that the convention could have con- 
templated a practical inhibition upon the 
power of Congress to tax in some way all 
taxable property within the jurisdiction of 
the Federal Goverment, for the purposes of 





a national revenue. And if the proposed 
tax were such that in its nature it could not 
be apportioned according to population, it 
naturally follows that it could not have 
been considered a direct tax within the 
meaning of the clause in question.”’ 


One of Justice Brown’s leading opinions 
was delivered in Holden v. Hardy, 169 U. S. 
366, involving the constitutionality of the 
Utah statute limiting the period of em- 
ployment of working men in underground 
mines to eight hours per day, except in 
cases of emergency where life or property 
were in imminent danger. The statute was 
sustained as a valid police regulation on 
the ground that work in underground 
mines involved greater risk to health and 
life of the community than the ordinary 
classes of employment. In the recent case 
of Lochner v. New York, 198 U. S. 45, in 
which the New York statute limiting the 
hours of a baker to ten declared unconsti- 
tutional as an interference with liberty of 
contract, Holden v. Hardy was not over- 
ruled but distinguished on the ground that 
a baker’s employment did not involve those 
special risks to the general health of the 
persons employed as existed in the case of 
underground mining. Justice Brown united 
in the majority opinion which was written 
by Justice Peckham, who with Justice 
Brewer had dissented in Holden v. Hardy. 

In the Insular Cases there were several 
opinions delivered. In the first — De Lima 
v. Bidwell, 182 U. S. 1, Justice Brown de- 
livered the opinion of the court. The case 
involved the constitutional right of the 
United States to collect tariff duties under 
the Dingley Act on goods brought from 
Porto Rico ajter the ratification of the 
treaty of peace with Spain. The majority 
of the court concurred in the opinion, 
which was to the effect that after the rati- 
fication of the treaty, Porto Rico was not a 
foreign country within the meaning of the 
tariff laws, and that the duties were ille- 
gally exacted. 

In the first Dooley Case, 182 U. S. 222, 
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Justice Brown also wrote the opinion of the 
court, in which the majority concurred 
holding that duties paid in Porto Rico on 
goods brought from New York after the 
ratification of the treaty and prior to the 
Foraker Act were illegally exacted. 

In Downes v. Bidwell, 182 U. S. 244, which 
involved the right to recover for duties paid 
on goods brought from Porto Rico to New 
York after the passage of the Foraker Act, 
which imposed a duty equal to 5 per cent of 
the Dingley tariff, Justice Brown announced 
the judgment and conclusion of the court to the 
effect that Congress has the power to levy 
these duties. There was no opinion of the 
court. It in this case that ‘Mr. 
Dooley’ made his famous remark that 
“Mr. Justice Brown delivered the opinion 
of the court from which only eight of the 
justices dissented.’’ The case having been 
assigned to Justice Brown he announced 
the conclusion, basing his own opinion on 
the right of Congress to impose a tariff as 
Porto Rico “is not a part of the United 
States within that provision of the Consti- 
tution which declares that all duties, im- 
posts, and excises shall be uniform through- 
out the United States.’’ Mr. Justice White 
delivered a concurring opinion in that case 
in which Justice Shiras and McKenna con- 
curred in which he advanced the theory of 
“incorporation” of territory and that until 
territory acquired by the treaty making 
power had actually, by some action of Con- 
gress, become incorporated as a part of the 
United States it remained under the control 
of Congress. Justice Gray concurred in a 
separate opinion, though he stated that in 
substance he agreed with Justice White, 
while the chief justice dissented from the 
conclusion of the court in a separate opinion 
in which Justices Harlan, Brewer, and Peck- 
ham concurred. 

Justice White’s theory which at that 
time was only supported by three members 
of the court, as now constituted, includ- 
ing himself, was subsequently practically 
adopted by a large majority of the court in 


was 





Rasmussen v. United States, 197 U. S. 516. 
In this case a man indicted for keeping a 
disreputable house in violation of the Alaska 
Code was tried by a jury of six men and 
convicted. He came by writ of error to 
the Supreme Court of the United States on 
the ground that as Alaska was a part of the 
United States he was entitled to a jury trial 
as understood by the common law requiring 
the unanimous verdict of twelve jurors. 
The Government contended that Alaska was 
territory under Congressional control and 
Congress could provide for a jury irrespec- 
tive of common law rules applicable to those 
territories over which the Constitution of 
the United States had been extended. The 
judgment was reversed; Justice White de- 
livered the opinion, basing it upon the 
theory demonstrated by him in Downes v. 
Bidwell, and which, he maintained, had 
been adopted in Dorr v. United States, 195 
U. S. 138. None of the justices dissented 
from the judgment, but Justice Harlan con- 
curred in a separate opinion in which he 
disclaimed the “incorporation” theory, and 
Justice Brown also separately concurred in 
an opinion in which he regretted that the 
disputed doctrine of ‘‘incorporation’’ should 
have been made the mainstay of the opinion 
of the court when it might have been so 
easily disposed of on grounds which would 
have prevented any utterances of disap- 
proval. 

One of the last opinions written by Mr. 
Justice Brown, and within a few weeks of 
his retirement was in the only case in which 
the Supreme Court of the United States has 
had occasion to decide a divorce case upon 
the merits, De La Rama v. De La Rama, 
201 U. S. 303. Under the act creating the 
courts of the Philippine Islands an appeal 
lies from the Supreme Court of those Islands 
to the Supreme Court of the United States 
from final judgments where ti.. amount in- 
volved is over $25,000. Those divorce 
cases which have come from the state courts 
have involved questions of law only as in 
those cases the Supreme Court is bound by 
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the facts found by the state court. Under 
the Territorial Practice Act of 1874, the court 
considers questions of law and not of fact, 
but that law does not apply to appeals from 
the Supreme Court of the Philippine Islands. 

Owing to the community property sys- 
tem in vogue in the Philippines conjugal 
property in case of divorce is divided, and 
in this case the Court of First Instance de- 
creed the wife a divorce and awarded as 
her share of the conjugal property an amount 
exceeding $25,000. The Supreme Court of 
the Islands reversed the decree and she 
brought the case to the Supreme Court of 
the United States. It was impossible for 
that court to determine whether the judg- 
ment should be affirmed or reversed and the 
wife given, or deprived of, her share of the 
conjugal property without full considera- 
tion of all the facts, and, therefore, it was 
necessary for the court, for the first time in 
its existence, to examine the evidence in a 
divorce case. 

It met the situation bravely and found 
that the wife was entitled to the decree and 
the award. The only question as to in- 
fidelity of the husband was whether his 
conduct had or had not been scandalous. 
In the Philippine Islands it appears, mere 
infidelity of the husband did not as it then 
existed entitle the wife to a divorce but only 
in case it is accompanied by public scandal. 
The fact that the husband had since his 
marriage, lived with three separate mis- 
tresses each of whom had borne him children, 
seemed to Justice Brown to amount to a 
public scandal within the meaning of the 
statute. A letter on which the Supreme 
Court of the Islands based its reversal, on 
the ground that it was a confession by the 
wife of her own guilt as charged by the hus- 
band, is included in the opinion and was 
held not to be susceptible of that construc- 
tion. The «vife was granted her divorce 
and the judgment giving her her share of 
the conjugal property was reinstated. 

All of Justice Brown’s opinions bear evi- 
dence of broadmindedness and a recogni- 





tion of the fact that the law is a progressive 
science which must keep in touch with the’ 
progress of the world. In Holden v. Hardy 
(p. 385) he says: 


“An examination of the cases under the 
Fourteenth Amendment will demonstrate 
that in passing upon legislation under that 
Amendment, this court has not failed to 
recognize the fact that law is, to a certain 
extent, a progressive science; that in some 
of the states, methods of procedure, which 
at the time the Constitution was adopted 
were deemed essential to the protection and 
safety of the people, or to the liberty of the 
citizen, have been found to be no longer 
necessary ; that restrictions which had form- 
erly been laid upon the conduct of individu- 
als, or of classes of individuals, has proved 
detrimental to their interests; while, upon 
the other hand, certain other classes of 
persons, particularly those engaged in dan- 
gerous or unhealthful employments, have 
been found to be in need of additional pro- 
tection.”’ 


Nor does he believe that this progress is 
likely to stop, for he says (p. 387): 


‘“‘Of course it is impossible to forecast the 
character or extent of these changes, but 
in view of the fact that from the day Magna 
Charta was signed to the present moment, 
amendments to the structure of the taw 
have been made with increasing frequency, 
it is impossible to suppose that they will 
not continue, and the law be forced to 
adapt itself to new conditions of society, 
and, particularly, to the new relations be- 
tween employers and employés, as they 
arise.” 

Mr. Justice Brown also delivered the 
opinions in a number of extradition sand 
removal cases, notably Tucker v. Alexan- 
droff, 183 U. S. 424; Benson v. Henkel, 198 
U. S. 1, and Grin v. Shine, 187 U. S. 181. 
This very imperfect review of a few of his 
opinions may help to show their scope and 
the breadth of mind which has inspired his 
utterances therein. There are many other 
of his opinions which are worthy of special 
mention, but space will not permit. 

In social life Justice Brown has always 
been a favorite both in Detroit and Wash- 
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ington. He was twice married:on July 13, 
1864, to Miss Caroline Pitts, who died in 
Europe in 1901; and on June 25, 1904, to 
Mrs. Josephine E. Tyler. 

A few years ago he suffered severely 
from an attack of neuritis which so affected 
one of his eyes that he practically lost the 
use of it — and about two years ago a re- 
turn of this trouble seriously affected the 
optic nerve of the other eye and, while the 
threatened loss of sight, which so alarmed 
his friends at that time has been averted, 
the delicate condition of his eyes has more 





or less influenced his retirement at the 
present time. 

After an honorable service of over fifteen 
years on the Bench of the court having the 
greatest and most extensive jurisdiction in 
the world, during which he has won not only 
the respect and esteem, but also the affec- 
tion of all those associated with him, he 
now retires full of years and dignity to that 
active repose which he will certainly enjoy 
as his mind is yet in full strength and vigor 
and he has a host of friends and admirers. 

WasuinctTon, D. C. May, 1906. 
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THE CASE OF THE BRIG GENERAL ARMSTRONG! 


By Cuas. NoBLe GREGORY 


URING the war of 1812 the brig | evening Mr. Dabney, the American consul, 


General Armstrong was commissioned 
as an American privateer under the com- 
mand of Capt. Samuel Reid. There is 
some dispute as to her armament, but she 
seems to have had from seven to nine 
guns, the largest, apparently, a twenty-four 
pounder. Her crew is stated to have con- 
sisted of ninety men. About midday on 
the 26th of Sept., 1814, the Armstrong 
entered the harbor of Fayal, in the Azores, 
a neutral port belonging to Portugal. She 


entered to get fresh water and the Portu- | 
guese governor gave permission, ordering her | 


to depart within twenty-four hours. Just 


as the sun sank, between seven and eight | 
o’clock on the same day, there sailed into the | 


port a British squadron of three ships, 
carrying one hundred and thirty guns, the 
largest ship being the Plantagenet with 
seventy-four guns, the smallest, the Carna- 
tion, carrying eighteen guns. The latter was 
the first to enter, and she anchored within 
a pistol shot of the American brig. Captain 
Reid saw that escape was impossible, but 
thought he might trust to the protection of 
the neutral port. Presently, however, he 
noticed an exchange of signals between the 
ships, and fearing an attack he cleared his 
ship for action and had her warped in shore 
close under the guns of the castle. 
occupied in this he saw four boats well 
manned, and apparently armed, approach. 


him, and hailed them, warning them to keep | 


off. As they continued without changing 
their course he ordered his men to fire, and 
they did so with fatal effect, killing and 
wounding several in the boats. The Portu- 
guese governor, Ribeiro, did not see this inci- 
dent, but shortly after nine o’clock on that 


1 Reference is made as to this case, to: 
Moore’s International Arbitrations, Vol. II, pp. 
1071 tO 1133. 


communicated to him that there had been 
an attempt to surprise the privateer by 
four or five armed boats, that this attack 
had been repulsed, but a more formidable ° 
one was feared, and that the protection of 
the governor was prayed. He also asked 
that the Americans on shore be allowed to go 
to the brig to aid in her defense “in a con- 
test so unequal.’”’ The governor refused 
the latter request, but at once wrote the 
British commander asking him to abstain 
from hostilities, and supposed that this would 
terminate the difficulty. However, about 
eleven o’clock he saw by the light of the 
moon that a new attack was prepared. 
Shortly after midnight a large number of 


| boats, as many as twelve or more, put off from 


| tirely destroyed. The 


| generally believed to be greater. 


the squadron and attacked the brig. The 
governor reports that the British force en- 
gaged numbered about three hundred men, 
and in an encounter lasting about twenty- 
eight minutes, that they were almost en- 
British Consul 
stated that the loss in killed and wounded 
was one hundred and sixteen, but it was 
The loss 
on the privateer was two killed and seven 


| wounded. Ten minutes after, the governor 
| received a note from the British commander 


While | 


saying that one of the boats of his ships had 
been fired on without the slightest provoca- 


| tion by the American schooner, General 
He believed that they intended to board | 


Armstrong, in consequence of which two 
men were killed and seven wounded; that 
he intended to respect the neutrality of the 
port, but that such neutrality had now been 
violated, and in consequence he was deter- 
mined to take possession of the vessel and 
wished the governor to order the forts to 








Snow’s cases on International Law, 399. 

Scott’s cases on International Law, 687. 

Wharton’s Digest on International Law (2d 
edition), p 604. 

Calvo ‘‘Le Drout International,” § 1732 and § 2662. 
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protect the force employed for that purpose. 
At one o’clock the governor answered that, 
from the accounts, the British boats first 
attacked and urged the British commander 
to put an end to hostilities. No response 
came and an hour later the governor again 
wrote asking a suspension of hostilities. He 
got a reply, through the consulate, that the 
Americans having first violated the neutral- 
ity of the port, the commander of the British 
squadron would fire on the American 
schooner, and if his ship encountered any 
hostilities from the castle he would regard 
the island as an enemy and treat the town 
and castle accordingly. At six o’clock on 
the morning of Sept. 27th the attack on 
the privateer was begun by the Carnation. 
It was at first repulsed, but Captain Reid 
having learned through his own consul, of 
the communication of the British com- 
mander to the governor, saw that further 
resistance was useless, scuttled his brig, and 
at half-past seven went ashore with his crew, 
taking their baggage and part of the ship’s 
provisions and rigging. At eight o’clock 
the British ship cannonaded the privateer, 
then fast on the rocks, for fifteen minutes, 
then sent boats to her,.looted her, and 
burned her. By nine o'clock the brig was 
destroyed. The British fire damaged some 
houses on the shore and wounded three 
persons. 

On the 28th of December the governor 
reported to his own government this affair, 
which he characterized as ‘‘ a horrible and 
bloody combat brought about by the mad- 
ness, pride; and haughtiness of the insolent 
British officer who would not respect the 
neutrality maintained by Portugal in the 
existing contest between his British majesty 
and the United States of America.’’ The 
report of Mr. Dabney, the United States 
consul, supported that of the governor, and 
said that the British commander in the face 
of the testimony of all Fayal tried to throw 
the odium on the Americans, claiming to 
have sent boats merely to reconnoitre the 
brig without hostile intentions, that the 





British were informed of the character of 
the brig by the pilots the moment they 
entered. ‘‘To reconnoitre,’’ he said, ‘‘an 
enemy’s vessel in a friendly port at night 
with four or five boats carrying by the best 
accounts one hundred and twenty men, is 
certainly a strange proceeding.”” On the day 
the ship was destroyed, Captain Reid entered 
before his consul a protest, sworn to by him- 
self, two of his lieutenants, and.seven of his 
lesser officers, setting forth the facts as here- 
tofore, and described the approach to his ves- 
sel of the four boats “ filled with armed men.” 
He says that he repeatedly hailed and warned 
them to keep off, and they disregarding this 
he ordered his men to fire on them, which 
was done; that the boats returned the fire 
and killed one man and wounded the first 
lieutenant; that they then retired; that he 
put the ship within one half a cable’s length 
of the shore and one half a pistol shot of the 
castle; that soon after midnight over 
twelve or fifteen boats, believed to contain 
over four hundred men with small cannon, 
swivels, and other arms, attacked the brig; 
that a severe conflict ensued, lasting nearly 
forty minutes, ending in the total defeat of 
the attacking party and the destruction of 
their boats with great slaughter; that the 
loss to the Americans was one lieutenant 
and one seaman killed, two lieutenants and 
five seamen wounded. He further describes 
the destruction of the brig, and enters a pro- 
test against the government of Portugal for 
inability to protect and defend the neutral- 
ity of the port. 

The British commander reported that on 
entering the harbor for refreshments he 
discovered a suspicious vessel at anchor 
ordered the captain of the Carnation to 
watch her movements, and sent the pinnace 
and the cutter of his own ship to assist him, 
and, seeing her under way, sent the pinnace 
about eight o’clock to observe her proceed- 
ings; that on approaching the schooner 
they were ordered to keep off or they would 
be fired upon, upon which the boat was im- 
mediately backed but received a broadside 
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of grape, round, and musketry; that the 
officer in charge of the boat repeatedly re- 
quested them to leave off firing as he was 
not come to molest them, but they continued 
firing until they had killed two and wounded 
seven without return fire. 

The affidavit of the lieutenant in com- 
mand was also obtained, saying that he was 
ordered with the pinnace or guard boat, 
unarmed, to go to the Carnation and inquire 
as to this vessel; that the captain of the 
Carnation bade him make his inquiries of 
the vessel ‘‘which by information was said 
to be a privateer’’; that when they ap- 
proached the privateer they were ordered 
to keep off or they would fire into her; that 
he ordered his men to back water and with 
the boat hook was in the act of so doing 
when the Americans fired into the English 
boat, notwithstanding he frequently called 
out not to murder them; that they struck 
and called for quarter; that the British made 
no resistance nor could they make resistance, 
being without arms, and not sent to attack. 
He also adds that several Portuguese boats 
were going ashore at the same time which 
were said to be armed. The report of the 
British commander further shows that every 
American in Fayal was armed and _ con- 
cealed in the rocks overhanging the brig, and 
that when the British gained her deck ‘‘they 
were under the painful necessity of return- 
ing to their boats from the very destructive 
fire kept up by those above them from the 
shore.’’ According to the official report the 
British lost thirty-four killed and eighty- 
six wounded. It appears that the defenses 
of the island were in a miserable condition, 
and that the governor was incapable of 
offering adequate resistance to the action of 
the British. 

In December the agents of the privateer 
sent to Mr. Munroe, then Secretary of 
State, a copy of Captain Reid’s protest, 
and other papers, and said that they be- 
lieved themselves to have an equitable 
claim against Portugal for the damages sus- 
tained, adding that the cost of the vessel 





and outfit were $30,000. They asked the 
United States to demand compensation and. 
enclosed the account of expenditures of 
Mr. Dabney, amounting to $700, chiefly for 
supplies for the privateer’s crew and their _ 
passage home. 

As is well known, the Portuguese court 
had been driven from Europe, temporarily, 
and was settled at Rio de Janeiro. Mr. 
Munroe forwarded to our minister at this 
place the communication directing him to 
lay the circumstances before the Portu- 
guese government, and to state the claim 
of the injured party. This message was 
sent June 3, 1815. Ten days earlier the 
Portuguese government had opened cor- 
respondence with our minister at Rio de 
Janeiro, saying that Portugal had adopted 
a system of strict neutrality, and that the 
Prince Regent had heard with the greatest 
grief of the affair so repugnant to his senti- 
ments and so contrary to established prin- 
ciples, and suggesting that the United States 
could not complain of the governor, he 
having done all that he could to prevent the 
conflict; that the Prince Regent regretted 
this as an attack on his sovereignty, by vio- 
lation of his territory, and had addressed 
the British minister and ordered his minister 
at London to make reclamations. The 
communications made to the British min- 
ister were more fully stated and the “base 
attempt ’”’ of the British commander to as- 
cribe his actions and violence to the acts 
of the Americans by pretending that in re- 
pelling the British armed barges the Ameri- 
cans were the aggressors, was characterized 
as ‘‘ manifest duplicity’; the moderation of 
the governor was described as censurable, 
and it would be punished save only that it 
was to save the island from the ravages of 
the British. It was stated that the Prince 
Regent had directed his minister in London 
to require satisfaction and indemnification 
for his own subjects and the American pri- 
vateer. Three years seem to have inter- 
vened without redress, then John Quincy 
Adams, Secretary of State, wrote to the 
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Portuguese minister asking a full indemnity 
for the sufferers. Nothing seems to have 
followed, but a claim was made before Con- 
gress for the officers and crew of the priva- 
teer and sixteen years after Mr. Adams’s 
communications, in 1834, $10,000 was ap- 
propriated by Congress to be distributed as 
prize money among the officers and crew and 
the representatives of those deceased. Just 
before this Captain Reid presented a memo- 
rial to our Secretary of State as to the claim, 
and Mr. McLain, then Secretary of State, 
replied that Portugal was in such a situa- 
tion that the time was unsuitable for press- 
ing the claim, that the claim would be 
revived at a proper season. In 1835 our 
acting Secretary of State wrote our minister 
at Lisbon that this claim appeared well 
founded and that the minister was in- 
structed to present it to the government of 
Portugal. The claim was based on the fact 
that the Portuguese authorities, having 
failed to give this vessel the protection she 
was entitled to in a friendly port which she 
had entered as an asylum, that government 
was bound by the law of nations to make 
good to the sufferers all consequent damage 
resulting from such neglect of duty. Our 
minister postponed action, but presented the 
claim in 1837, and was orally informed by the 
Portugese minister that the claim appeared 
inadmissible, as the Portuguese force at 
Fayal was at the time incompetent to resist 
the British and the governor had done his 
best. President Van Buren was addressed in 
favor of the claim three years later, and the 
Secretary of State replied that the matter had 
been repeatedly presented to Portugal with- 
out success but that our chargé had instruc- 
tions to urge the matter. In 1841 Mr. 
Webster became Secretary of State and he 
was applied to in favor of the claim. Finally, 
in June, 1842, he instructed our legation at 
Lisbon to aquaint itself with the facts, and 
to address the foreign minister of Portugal 
on the subject. He further bade it inform 
its own government if Portugal showed a 
disposition to compromise the claim. The 


foreign minister promised consideration, but 
a change of ministers delayed action. In 
1843 Portugal sent a formal reply. It ex- 
pressed surprise at the revival of the claim 
after a silence of so many years. It said 
all accounts agree, that the privateer, under 
the pretext that the British boats were ap- 
proaching her, fired on them. That Great 
Britain affirmed that the boats carried only 
unarmed men going ashore from their ships, 
and that they casually met the privateer 
as she was preparing to leave the port; that 
it was undeniable that the first shot came 
from the privateer and she thus became the 
aggressor; that notwithstanding this the 
Portuguese authorities employed every 
means to prevent hostilities; that Great 
Britain subsequently apologized to Portu- 
gal for the rashness of its officers and indem- 
nified the inhabitants for damage inflicted, 
although by the reasoning of the United 
States Great Britain might rather have 
expected an apology from Portugal for the 
attack made by the privateer in a Portu- 
guese port. The hope was expressed that 
the United States would perceive that there 
was no just ground for demanding an in- 
demnity. Mr. Upshur was now Secretary 
of State, and he sent a copy of the Portu- 
guese reply to the son of Captain Reid, who 
was acting as agent for the claimants, and 
the latter contested the conclusions of the 
note. The Secretary of State replied, in 
1844, that the matter having been presented 
repeatedly, and every effort made to secure 
reparation, and those efforts having proved 
unavailing, the department was unwilling to 
make further application, believing that it 
would be fruitless. In vain the agent of the 
claimants sought to obtain a reconsidera- 
tion from Secretary Upshur, and after his 
death from Secretary Calhoun. Senatorial 
pressure was evidently brought to bear, and 
in 1844 Mr. Calhoun replied to a letter of 
Senator Johnson, of Louisiana, that there 
was no good reason for renewing correspond- 
ence on the subject. The claimants now 
applied to Congress, and in June, 1845, a 
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resolution was adopted in the Senate, 
offered by Senator Johnson, asking the 


President for the correspondence and papers | 


in this matter, and in December of that year 
President Polk communicated the corre- 
spondence and papers accordingly. The 
matter was referred to the committee on 
foreign relations, and in May, 1846, that 
committee reported that there was no 
warrant for any claim against the United 
States; that the United States only be- 
came responsible for spoliation by a foreign 
government when indemnity was obtained 
from such government, and that it should 
be left to the discretion of a nation when it 
should seek redress for its citizens against 
foreign governments. The committee there- 
fore recommended a resolution that it 
be discharged from further consideration 
of the matter. 

The ruling against the claimants re- 
mained undisturbed for some four years. 
Then Mr. Clayton, Secretary of State, re- 
opened the case, and instructed our min- 


ister at Lisbon to give it his earliest 


attention. He did so and demanded a final 
decision as early as the rst of October, 1850. 
On the 29th of September the Portuguese 
government replied, arguing that the report 
of the governor was written in great excite- 
ment as to matters which he did not per- 
sonally see; that it was based on the state- 
ments of the American consul, and that 
the communication made to the British 
minister by the Portuguese government 
had no greater force than the report of the 
governor on which it was founded; that the 
British boats were unarmed, according to 
the statements of the British commander 
and the lieutenant in charge. The Pertu- 
guese minister in Washington also argued 
that his country was the victim of both 
belligerents, that she was not bound to have 
every place in her dominions fortified so as 
to enforce neutrality against any belligerent. 

Later the Portuguese government offered 
to arbitrate all the claims of the United 
States. In 1850 Mr. James B. Clay, of 





Kentucky, eldest son of Henry Clay, was 
our representative at Lisbon. He was. 
instructed that the President would not 
refer the matter to arbitration; that the 
answer of this country would be sent by a 
‘man of war ’’; that if after waiting a reason- 
able time for adjustment none was made, 
our minister would demand his passports, 
and that he might wait for the Portuguese 
decision twenty days or longer if necessary. 

When the instructions arrived upon the 
“man of war,’ Mr. Clay addressed the 
Portuguese government, and that govern- 
ment acceded to the payment of the other 
claims made against it but made a sole ex- 
ception as to those arising from the destruc- 
tion of the General Armstrong. Mr. Clay 
replied that all the claims were believed to 
be just, and none more so than that of the 
privateer, and that he was not allowed to 
entertain any proposition which did not 
include the adjustment of every claim. He 
demanded his passports, and on July 13th 
they were sent him, with expressions of re- 
gret and a suggestion that the refusal to 
submit the claim, as had been proposed, for 
arbitration caused doubts as to its justice. 
When these transactions were reported at 
Washington, President Taylor was dead 
and Mr. Webster was again Secretary of 
State. Mr. Webster, for the preservation 
of relations of amity with Portugal and to 
bring matters to a close, accepted the pro- 
posal, and a treaty was concluded for the 
settlement of all other claims between the 
nations by the payment of $91,727 by Portu- 
gal and for the submission of the claim as to 
the General Armstrong to arbitration. It 
was agreed that the claim of the American 
government for the captain, officers, and 
crew of the privateer should be submitted 
to the sovereign or chief of some nation in 
amity with both of the high contracting 
parties, that copies of the correspondence 
between the nations on the subject should 
be laid before the arbiter, and that his de- 
cision should be binding. 

The United States suggested that the 
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President of the French republic, Louis 
Napoleon, be chosen as arbiter, and this was 
acceded to by Portugal. Our minister at 
Paris and the Portuguese minister at the 
same place submitted to the minister of 
foreign affairs twenty-one documents em- 
bracing the correspondence, and November 
30, 1852, a little over thirty-eight years after 
the destruction of the brig, the arbiter 
rendered an award. 

The award recited that the Americans 
fired on the British boats without any at- 
tempt having been made to repel force with 
force by the boat’s crew; that the Americans 
did not ask protection until blood had been 
shed; that the Portuguese governor had 
repeatedly intervened with the English to 
obtain a cessation of hostilities; that the 
weakness of the garrison and the decay of 
the guns made armed intervention impossi- 
ble; that Captain Reid did not apply for 
protection in the beginning or until he 
had recourse to arms to repel an unjust ag- 
gression of which he claimed to be the object, 
and thus released the neutral sovereign from 
the obligation of protection other than by 
pacific intervention. The award proceeded 
to declare that the claim of the United 
States against Portugal had no foundation. 
Much misunderstanding arose from too 
literal a translation of this award in which 
the word ‘‘pretendait,” as applied in the 
award to Captain Reid, was treated as the 
equivalent to the English word, “pre- 
tended,” instead of, as would have been 
more just, the word ‘“‘claimed.”’ 

The matter was taken up in the Senate 
in 1852, and the papers were called for. 
Secretary Marcy and Secretary Everrett de- 
clared the award binding and final, but Mr. 
Reid for the claimants protested that the 
matter was submitted to arbitration without 
the knowledge or consent of the claimants, 
and that their rights against their own gov- 
ernment should not be prejudiced by the 
award. A memorial was accordingly sub- 
mitted to Congress in 1854, and a favorable 
report was made by Mr. Slidell from the 





committee on foreign relations on the ground 
that the claim against Portugal was just, 
that Mr. Webster refused to forward to the 
arbiter an argument by the agent of the 
claimants on a ruling that it was not allowed 
by the treaty; that the United States 
minister at Paris was not consulted or heard 
in the matter; that an indemnity would 
stimulate citizens to emulate the conduct 
of Captain Reid; that if the United States 
would compensate injuries done to its citi- 
zens in violation of neutral rights, other 
countries would more earnestly maintain 
the inviolability of their territory. Like 
report was made in the Lower House. A 
measure granting compensation was offered. 
In the debate leading men took part. 
Messrs. Slidell, Clayton, Seward, and Bay- 
ard supported the claim. Messrs. Toombs, 
Chase, and Clay opposed. It was lost al- 
most two to one. The matter was recon- 
sidered, however, and a bill offered limiting 
the recovery to such amount as might: be 
allowed by the Secretary of State, not ex- 
ceeding $131,600, was substituted. This 
was finally carried by twenty-two to seven- 
teen. Eminent lawyers like Bayard, Ben- 
jamin, Cass, Douglas, and Seward voting 
with the majority, and equally eminent 
lawyers like Chase, Clay, Fessenden, and 
Sumner, voting with the minority. The 
matter was ultimately referred to the Court 
of Claims, where Charles O’Conor led for the 
claimants and Montgomery Blair for the 
government. The majority of the court 
sustained the claim in 1856, and established 
the damages at $70,739, but on rehearing 
one justice changed his opinion and thus 
the court rejected the claim. The grounds 
of the rejection were that the question of 
who began the conflict and whether its 
commencement was justifiable lay in doubt; 
that if the privateer had come to the posses- 
sion of Portugal she would have been 
bound to restore her, but as she was de- 
stroyed she could not be restored; that the 
Portuguese governor had no force by which 
he could prevent her destruction; that the 
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matter was proper to submit to arbitration; 
that such arbitration must be controlled 
by the government and not by the private 
claimants; that even if the arbitration were 
mismanaged by Mr. Webster, our Secretary 
of State, that imposed no liability on the 
government which incurs no liability for the 
wrongs or negligence of its officers; that by 
the law of nations a government in all such 
negotiations exercises its own judgment and 
discretion and such action is wholly inde- 
pendent of the judiciary; that the bravery 
of the officers and crew in the conflict can- 
not be too highly admired; that they had 
received from Congress $10,000 for their 
valor, and that they must rely for any 
further compensation, not on legal rights, 
but on the liberality of Congress. It was 
claimed that a portion of the correspondence 
bearing on the case was not presented to the 
arbiter, but Mr. Blair showed that the same 
matter was fully set out in the papers actu- 
ally submitted. However, this omission was 
the principal foundation of a new report 


favoring the payment of the amount of 
damages, found by the Court of Claims, less 
the $10,000 already appropriated. The 
bill passed the Senate but the House took 


no action. In 1878 the claim was revived 
and laid before the President. He referred 
it to the Department of State, whose ex- 
aminer reported that the history of the case 
was contained in three printed volumes, 
and that among the facts clearly established 
was that this British fleet, intended for the 
capture of New Orleans, was kept busy by 
the Armstrong long enough to enable General 
Jackson to reach that city and save it. In 
fact, however, the British fleet of fifty 
sail left Jamaica for New Orleans on the 
day before the contest in the harbor of 
Fayal. The examiner concluded that our 
government had incurred an obligation to 
its citizens which it was bound in equity, 
in morals, and in honor to discharge. Fav- 
orable reports were made from time to time 
upon the claim, and in 1882 the matter 
was pressed by Mr. Pendleton ‘‘because it 





appeals to patriotism, to good feeling, and 
to an admiration of the heroism of our - 
countrymen, which was displayed on that 
occasion.” A bill referring the matter to 
the Secretary of State to examine and ad- 
just all claims of the captain, owner, offi- 
cers, and crew upon the evidence before the 
Court of Claims, and authorizing him to 
settle the same ‘‘to the amount of $70,739, 
as proved before” that court, finally passed 
by a vote of more than three to one in the 
Senate and nearly four to one in the House, 
and became a law on May 1, 1882, without 
the President’s approval. The matter was 
still surrounded with difficulty, for by a 
joint resolution in 1867 it was made un- 
lawful to pay any account against the 
United States that existed prior to April 13, 
1861, to any person who sustained the re- 
bellion. Some of the claimants came under 
this provision, but Dr. Wharton, solicitor of 
the Department of State, held that the 
provisions did not apply, as the claimants 
had no claim prior to the passage of the act 
in 1882, which act, he said, “‘ gave them the 
fund in question as a gratuity.” Ulti- 
mately, Mr. Reid was allowed one half of 
the amount awarded to the owners of the 
brig and forty per cent of that awarded to 
the officers and crew for his services in prose- 
cuting the claim. So ended the famous 
case of the brig General Armstrong. The 
case as a precedent, however, survives and is 
still the matter of controversy among pub- 
licists. 

It is obvious that Louis Napoleon was 
suggested by the United States as arbitra- 
tor in the matter of the General Armstrong, ° 
because as President of a sister republic 
he was deemed less hostile to the United 
States than sovereigns of a different type. 
His award was dated Nov. 30, 1852, and on 
the second day thereafter he was inaugu- 
rated as Emperor of France. He devoted 
himself to maintaining an alliance with 
England, joining her in a war against Russia 
in the following year. It is therefore diffi- 
cult to consider his award as entitled to 
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weight on the score of impartiality, and it is 
certainly not supported by any reputation 
for learning in the law of nations on the part 
of the arbiter. 

Our own writers have by no means ac- 
ceded to the doctrine of the award or to the 
assumed facts on which it was based. Thus 
Hon. Hannis Taylor (‘‘ International Law,” 
page 7or) says most convincingly the doc- 
trine of the award ‘should certainly be 
modified in one particular. There can be 
no doubt that when a belligerent is attacked 
by another in neutral territory his primary 
duty is to appeal to the neutral sovereign 
for protection and to rely on him for it, 
provided time suffices, and such sovereign 
has the will and the power to respond to it 
effectively. If either of these conditions 
are wanting the unjustly assaulted belliger- 
ent should be permitted to exercise his 
natural right of self-defense without freeing 
the neutral from responsibility.”” He sup- 


ports this view by the opinion of Judge 
Story in the Anne (3 Wheeler, 447) and by 


the potent names of Dana and Lawrence. 

The precedent of the Armstrong revived 
its interest from an incident in the recent 
Russian-Japanese war. 

On the night of August i1, 1904, a lieu- 
tenant and party of men from the Japanese 
destroyers Asashio and Kasunu boarded 
the Russian destroyer Reshitelni in the neu- 


tral Chinese harbor of Chifu, demanding that , 


the Russians leave the port before dawn or 
surrender. The Russians instead assaulted 
the boarding party and sought to destroy 
their own ship. The Reshitelni was cap- 
tured and towed from the port by the Japa- 
nese. 

Japan replying to strictures on this viola- 
tion of a neutral port cited, as a principal 
authority, the case of the General Armstrong, 
where a belligerent injured by such a breach 
was denied compensation from the neutral 


because he (the claimant) was the aggres- 
sor. 

On this Messrs. Smith & Sibley observe 
“Tt is, further, mere refinement to insist 
that the Russians were the aggressors in the 
Reshitelni incident, because the Russians 
offered resistance after the Japanese had 
boarded their vessel. So far as the Reshi- 
telnt incident is a question between the bel- 
ligerents it is difficult, on any construction 
of the case of the General Armstrong, to 
defend the action of Japan, which was 
clearly the aggressor. That case, further, 
seems no less clearly to show that China 
has incurred some liability to Russia. 
If anything is certain in the matter, it is 
that the Russian commander had previ- 
ously applied to the Chinese commanders 
for protection. But this circumstance 
decisively distinguishes the  Reshitelni 
incident from the case of the General 
Armstrong where the neutral was held 
not liable.” This opinion from British 
sources cannot be suspected of unfriend- 
liness to Japan. 

See ‘‘International War” as interpreted 
during Russian-Japanese war, by Smith & 
Sibley, pp. 120 et seq. 

Mr. Hall, after stating the case of the 
Armstrong, lays down a broad rule thus: 

““A neutral state which overlooks such 
violation of its neutrality as it can rightly 
be expected to prevent, or which neglects 
to demand reparation in the appropriate 
cases, becomes itself an active offender. 
It is bound, therefore, to give satisfaction in 
some form, if satisfaction be required, to 
the belligerent whose interests have been 
prejudiced by its laches. The nature of 
this satisfaction is, of course, a matter for 
agreement between the parties.”’ 

Hall’s “ International Law”’ (fifth ed.) p. 
625. 


Iowa City, Iowa, May, 1906. 
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tions with which the courts have had 
to deal so largely in recent years, the chief 
interest just at present seems to center about 
the contract of the unions for exclusive 
employment, or, as it has come to be called, 
the “‘closed shop.”” In the questions most 
mooted heretofore, arising from the activity 
of labor unions in their efforts to unionize 
labor, the unions have not had the advan- 
tage of a contract such as that referred to. 
Now they come armed with this contract, 
and the question arises as to its legality, 
both for the purpose of enforcing it between 
the parties, and to justify the discharge of 
third persons from employment in fulfil- 
ment of its provisions. Is such a contract 
against public policy and void as in restraint 
of trade or for any other reason? That 
question, after being litigated in the lower 
courts of several states, which are said to 
have generally decided against the validity 
of the contract, has within a year reached 
the courts of last resort in two states, viz., 
"Massachusetts! and New York,’ the deci- 
sion being, roughly speaking, against the 
validity of the contract in Massachusetts, 
and in favor of its validity in New York, 
the decision in New York, however, being a 
majority decision of four to two, while that 
of the Massachusetts court is unanimous. 
To state these decisions more accurately, 
Berry v. Donovan, the Massachusetts case, 
was an action for damages brought by a 
workman against the representatives of 
a labor union, for causing his discharge from 
employment, the union having made a con- 
tract with the employer to employ only 
union men and thereafter requesting the 
discharge of the plaintiff pursuant to the 
contract, after giving him an opportunity 


1 Berry v. Donovan, 188 Mass., 353. 
2 Jacobs v. Cohen, N. Y. Court of Appeals, Nov. 
28, 1905. 
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to join the union. In sustaining the action 
the court does not commit itself in terms 
to the general proposition that an agreement 
of the kind in question is illegal and void. 
The case is put upon the ground of unlawful 
interference with a workman already em- 
ployed, the plaintiff having been in the 
employment of the master prior to the con- 
tract, and the court reserves its opinion as 
to whether the same result would follow 
in the case of a workman seeking employ- 
ment and prevented from getting it. The 
effect of the decision seems, however, to be 
that the contract is unlawful; for, if lawful, 
it would justify all acts done under it, in- 
cluding the discharge of workmen in accord- 
ance with its terms. 

In Jacobs v. Cohen, the New York case, 
the question arose in an action upon a 
promissory note given by the employer to 
the union as liquidated damages for viola- 
tion of an agreement for the exclusive 
employment of members of the union. This 
raised directly the question of the lawful- 
ness of the contract, and it was held that 
it was lawful and the action was sustained. 
The force of the decision may be thought 
to be weakened by the fact that an earlier 
case, viz. Curran v. Galen, 152 New York, 33, 
which seems to have held the contrary, is 
not overruled, but an attempt is made to 
distinguish it. In Curran Galen the 
action was, as in Berry v. Donovan, an ac- 
tion for damages brought by a discharged 
workman against the members of the union, 
and'on demurrer to an answer setting up a 
contract between the employer and the 
union for the employment of only union men, 
the demurrer was sustained. The opinion 
in Jacobs v. Cohen does not make it plain 
on what ground the earlier case is distin- 
guished. It is said that in Curran v. Galen 
there was a plan to compel the workman to 
join the union at the peril of being deprived 


Vv. 
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of his employment, which element is said 
to be absent in Jacobs v. Cohen, but the 
opinion in Curran v. Galen goes on the 
ground that the contract itself is unlawful, 
saying distinctly that, if lawful, it justified 
the acts complained of. 

It is well to remember that the question 
at issue is one of the freedom of contract, 
and furthermore that it is a question of 
common law. There may be cases where 
legislation regulating or forbidding certain 
classes of contracts would be eminently 
proper, although in a like case the courts 
unaided by legislation would have no right 
to afford relief. Judicial decision must 
conform in particular cases to general prin- 
ciples, and where it departs therefrom to 
relieve the hardship of special instances it 
introduces confusion and does more harm 
than good; while legislation, which is con- 
fessedly arbitrary, may except certain 


classes of transactions from the operation 
of a general principle without violating the 
integrity of legal theory. 


What objection is there, then, to a 
contract for the exclusive employment of 
certain men or a certain class of men? Ap- 
proaching the subject somewhat indirectly, 
may an employer of labor engage a con- 
tractor to furnish the labor needed in his 
shop, factory, or business? May he lawfully 
give to such person the entire management 
of his shop, factory, or business, so far as 
relates to the employment of workmen? 
It seems plain that he may. Such a pro- 
ceeding is not so common in practice as the 
letting out of a contract to build a building 
or to do other specific work, but it is the 
same kind of a transaction and it would 
sound strange to say that either contains 
any feature making it illegal. In Berry 
v. Donovan the contract between the em- 
ployer and the union provided that the 
former should hire only members of the 
union and should not retain any workman 
in his employ after notice that he was ob- 
jectionable to the union; in short, gave the 
union full control over the employment of 





men. The opinion makes a point of the 
fact that the contract not only provided for 
the employment of union men exclusively, 
but gave the union a right to interfere and 
deprive any workman of his job. But why 
is this unlawful? If an agreement such as 
we have supposed, farming out to a con- 
tractor the employment of labor is lawful, 
this agreement, which only approaches that, 
must be so. One may engage another to 
employ his workmen for him; or, employing 
his workmen himself, may agree with 
another to employ or retain only such as the 
latter approves; or finally he may agree to 
employ only a certain class of workmen. 
Here are three forms of transactions, the 
first the most sweeping of all. The two 
latter must be lawful if the first one is, and 
that the first one is so appears to be self- 
evident. 

Considering another phase of the subject 
what shall be said of collective bargaining? 
That has been thought to have some advan- 
tages for the employer as well as for the 
workman. Is there any legal objection to 
that kind of a contract? If not, that is 
if an employer may make a bargain for labor 
with a body of men instead of individuals 
separately, the result is that competition 
in the labor market between organizations 
on the one hand and individuals on the other 
is recognized as allowable. It cannot be 
said, then, that the exercise by such an 
organization of the ordinary rights of a com- | 
petitor, such as supplanting a rival, is unlaw- 
ful. It cannot be objected that such an 
organization or its contracts are illegal 
as in restraint of trade or as tending to 
monopoly. A labor organization is put on 
the same footing as an individual and may 
lawfully supplant the individual if it can 
succeed in doing so. In what, then, does 
the illegality of the contract for a closed 
shop consist? The employer agrees with 
a labor union, or its representatives, to em- 
ploy the union, or what is the same thing, 
to employ only members of the union. If 
that is a lawful and binding contract and 
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the performance of the contract is entered 
on, any non-union man than or thereafter 
in the employer’s service, who is discharged 
in pursuance of the contract, will have no 
ground of action against the union or its 
members because he was discharged at 
their request. He has lost his job to a com- 
petitor and that is all. 

It would seem, then, that if ordinary 
analogies hold, the contract for exclusive 
employment is unobjectionable. It may be 
added to what has already been said that 
the employer may desire to make such a 
contract, finding it for his advantage to do 
so in that the workmen are more contented 
and harmonious and render better service 
if they are all members of some guild or 
organization than if they have nothing in 
common. He should have a right to make 
such a contract, and he should be bound by 
it when made. 

The principal arguments advanced against 
the validity of the contract are that by 
means of it men are driven out of employ- 
ment or forced to join the unions, that the 
purpose is to prevent competition by forcing 
men into the unions and to obtain a monop- 
oly of the labor market. 

These arguments appear to take into con- 
sideration that there is a widespread move- 
ment to unionize labor and derive their 
principal force from that consideration. A 
contract for exclusive employment, con- 
sidered in a solitary instance, would not be 
held void because it excluded others from 
the employment. Men are entitled to name 
the terms on which they are willing to work, 
including a stipulation as to who shall be 
their associates. They are for obvious 
reasons interested in various ways in who 
shall be their associates and to deprive them 
of the right to contract about it is an in- 
fringement of natural rights. The work- 
man who is excluded has no legal ground 
of complaint, for he has no claim to be 
employed and he cannot require the con- 
tracting workman, any more than the em- 
ployer himself, to consider his interests. 





The contracting workman is fully justified 
in looking out for his own interests exclu-. 
sively and consulting his own tastes. He 
need not give a reason why he prefers to 
work with certain associates and not with 
others. If a band of Italian or Chinese 
laborers, for example, undertook a job on 
the terms that no outsider should be em- 
ployed with them, it would hardly be con- 
tended that that was not a lawful and valid 
contract. If some one else already on the 
job should be discharged in consequence, 
it seems safe to say that he would not have 
a cause of action. 

We may say, then, that there is nothing 
in the nature of the contract for exclusive 
employment as such which makes it invalid, 
and it would probably never have been 
claimed to be so but for the increasing power 
of the unions which has led the courts to 
scrutinize more closely than they other- 
wise would the methods used by the unions 
to achieve success. If the objection to the 
contract for the union shop is that its adop- 
tion on a large scale is attended with certain 
injurious tendencies, not being such as apply 
to contracts for exclusive employment gen- 
erally, it suggests that that is an evil which 
should be dealt with by legislation rather 
than by the courts of their own initiative. 

But passing by this view of the matter, 
let us consider the objections raised in the 
light of the existing industrial situation. 
The coercion argument is put in different 
ways. At one time it is said that inde- 
pendent workers are forced to join the union, 
that that is the purpose and intent of the 
movement demanding the closed shop. Men 
are forced to do something against their will, 
something which they have a right not to 
do. This is coercion, is it said, and is un- 
lawful. At another time it is said that men 
are driven out of employment and deprived 
of an opportunity to make a living, because 
they will not join the unions. This is not 
lawful, it is said, because men have a right 
to pursue their vocation and earn a living 
unmolested. The charge as a whole is, 
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let us say, that the labor unions drive men 
out of employment unless they join the 
union and that they have no right to do so. 
The answer is, the unions have a right to 
drive men out of employment by the means 


by which they in fact do it, viz., by getting | 


their job. That is competition and is law- 
ful. The union men and the non-union 
men are both looking for work, and if the 


union men can get a job away from the non- | 


union men, they are justified in doing so. 
When the union gives the non-union man 
an opportunity to keep his job by joining 
the union, that is a concession which the 
union is not obliged to make and which 
softens the harshness of the competition. 
It cannot be alleged as a fault against the 


union, much less as a distinct kind of coer- | 


cion. If the union has a right to compete 
for business, the charge of coercion of any 
kind has no force. The kind of coercion 
involved is the kind which competition 
implies and justifies. The discussion, pro- 
ceeding in an orderly way, should first take 
up the question whether unions have a 
right to compete. If they have, all else 
follows as a matter of course. 

It may be objected that this answer does 
not fully cover the case, that, under the 
contract to employ only union men, non- 
union men may be and often are discharged 
without filling their places, in which case 
the excuse of competition fails. If we ac- 
cept this view, the only effect is that the 
union must not ask for the discharge of 
non-union men unless it is ready to fill 
their places, and that the contract must 
be so drawn as to express this. This would 
not seriously hamper the unions, as, with 
their large membership and the system of 
affiliation in vogue, they have a great advan- 
tage over isolated organizations in regard 
to supplying labor. But we are not called 
upon to make even this concession. On 


the contrary, we assert the right of the 
union to make a contract which will have 
the effect to exclude outsiders absolutely, 
and require their discharge without pro- 





vision for filling their places. The union, 
if it has a right to compete, is justified in 
refusing to admit outsiders as co-laborers 
with its own members as a measure of self- 
protection. Its strength lies in the fact 
that its members act as a unit in dealing 
with the employer, and to get the full 
benefit of that, it needs to avoid colabora- 
tion with competitors. The object of the 
union is to maintain a certain standard in 
regard to wages and other terms of employ- 
ment. If the staff of workmen in a shop or 
factory includes non-union as well as union 
men, the latter may underbid the former 
and render the position of the former inse- 
cure and their efforts abortive. The advan- 
tage and importance to the union of holding 
aloof from others is apparent; only thus can 
the full benefits 
tained. If, therefore, the unions 
upon to give a reason why they 
work separately from others, the reason is 
given and their right so to do would seem 
to be put beyond question or cavil. To 
deny them the exercise of this right is to 
require them to renounce the advantage 
to them of separate employment for the 
benefit of others. But the law does not 
require one workman to consider the inter- 
ests of others. 

When the conduct of the union is de- 
scribed as an attempt to force men to join 
the unions, the argument has a certain 
plausibility, but its force entirely disappears 
when we reflect that the only compulsion 
used is to compete with them and thus 
make it for their advantage to join the 
unions. As well might it be said that a 
tradesman who outstrips his competitor in 
business, gets his trade away from him, and 
then offers him a partnership, is guilty of 
forcing the latter into the partnership. In 
the popular use of words it may be true 
that the one has forced the other to the wall 
and forced him to accept an offer which he 
did not want to accept, but there is no 
coercion in a legal sense. 

In what has just been said we have re- 


of organization be ob- 
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served the question of the right of a labor 
union to compete with individuals. This 
question is the key to the whole problem, 
for all that the union does is to compete 
with individuals. 

It is universally admitted to-day that a 
trade union is a lawful body and that work- 
men have a right to combine to advance 
their interests. The most conservative 
courts concede the right of organization, 
the right to carry on the contest for better 
terms of employment, not only through local 
unions, but through federations of unions, 
such as the brotherhoods of locomotive 
engineers and locomotive firemen.’ Al- 
though it seems strange to us of the present 
day that this right should ever have been 
questioned, we need to recall that at one 
time the trade union was an illegal body 
and a strike was regarded as a criminal 
conspiracy to raise wages; that the present 
state of the law has been reached only after 
a long struggle with courts and legislatures. 
It should also be noticed, as giving point 
to this right of laborers to combine, that 
the rule applying to them in their relation 
to employers appears to be directly the 
opposite of the rule applying to dealers in 
commodities in their relation to the public. 
Combination to raise wages is permitted, 
but combination to raise prices is not. The 
old law, in making the rule the same for 
wages as for prices, was strictly logical and 
consistent, but it was opposed to common 
sense and common justice and had to yield. 
The reason for permitting combination 
among laborers seems to be that it is re- 
quired for their protection, it is their only 
available weapon in dealing with capital. 
In an English case, Wood v. Bowron, L. R., 
2 Q. B. 21, 25, it is said by Chief Justice 
Cockburn, ‘‘Large numbers of men, who 
have not the advantage of wealth, very often 


1 Wabash R.R.Co. v. Hannahan, 121 Fed. Rep. 
563. Thomas v. Cincinnati, N. O. T. P. Ry. Co. 
62 Fed. Rep. 803, 817.. Union Pacific Ry. Co. v. 
Ruef 120 Fed. Rep. 102. See Arthur v. Oakes 
63 Fed Rep. 310. 








can protect their own interests only by 
means of association and coéperation, and 
we ought not to strain the law against men 
who have only their own labor and their 
association by which they can act in the 
assistance of one another.’ It follows, then, 
that combinations of workingmen have 
the same rights as individuals in bargaining 
for employment., They can compete with 
individuals as one individual can compete 
with another. Combination, which is allowed 
primarily for the purpose of contest with 
the employer, may incidentally result in 
some disadvantage to individuals by oblig- 
ing the latter to compete with organized 
bodies, but the disadvantage, if such it is, 
must be taken with the advantages. On 
the whole, the right of combination is im- 
portant, even vital, to workingmen gener- 
erally, and individuals cannot object that 
they suffer by the exercise of it. Most of 
the reasoning directed against the conduct 
of the-unions relies to a considerable extent 
upon the feature of numbers and combina- 
tion. All such argument must be rejected 
as unsound. 

And does not this view dispose of the 
argument from monopoly? It is said that 
the contract for the closed shop tends to 
monopoly. The monopoly argument is one 
that is always to be viewed with suspicion. 
As in the struggle for success every one is 
trying to get all he can, anything in the line 
of achievement may be said to tend toward 
monopoly. At all events when it is ad- 
mitted that combination is permissible, 
the contention that such combination tends 
towards monopoly is deprived of its force. 
Suppose, to take a simple form of combina- 
tion, that all the workmen in a certain trade, 
e.g., carpenters, combine and agree not to 
work for less than certain wages, say ten 
dollars a day. According to the conceded 
right to combine this is lawful. Yet here 
is the monopoly complained of. 

The opinion in Berry v. Donovan, supra, 
after dwelling upon the fact that workmen 
are forced to join the unions by the danger 
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of losing their jobs, supposes a time when 
the unions ‘‘by a combination of those in 
different trades and occupations would have 
complete and absolute control of all the 
industries of the country,’’ and hence con- 
cludes that the purpose of the unions is 
unlawful. But in the familiar case of Com- 
monwealth v. Hunt (4 Met. 111), which was 
an indictment for conspiracy against the 
members of a trade union, alleging that, by 
combining and agreeing among themselves 
not to work for an employer who should 
employ non-members, they compelled the 
employer to discharge a non-union man, 
that they conspired to impoverish the latter, 
and to prevent him from following his trade 
and conspired to impoverish the employer, 
Chief Justice Shaw, in giving judgment for 
the defendant, answered the argument as to 
compulsion by saying that ‘‘whatever might 
be the force of the word ‘compel’ unex- 
plained by its connection, it is disarmed 
and rendered harmless by the precise state- 
ment of the means by which such compul- 
sion was to be effected”’ (page 133); and, 
referring to the “‘manifest intent of the 
association to induce all those engaged in 
the same occupation to become members 
of it” said that ‘‘such a purpose is not un- 
lawful”’ (page 129). In short, the ground 
of the decision in Commonwealth v. Hunt is 
that the conduct of a trade union in demand- 
ing exclusive employment is the exercise 
of ordinary competitive rights and is not 
rendered unlawful by the injury thereby 
inflicted on others or by the attempt to 
extend the system so as to bring the whole 
body of workmen within it. 

It should not be overlooked that 
monopoly, as applied to the employment 
of labor, differs from monopoly as applied 
to the purchase and sale of goods. For it 
may be considered that the public have 
some rights in regard to the possession and 
use of commodities, especially the neces- 
saries of life, which limit in a way the right 
of private ownership therein, but no man 
has a claim on the services of another; the 





right of the individual to give or withhold 
the labor of his hands is absolute and it may 
be said, therefore, that the organized re- 
fusal of however large a body of workmen 
to work at all or to work except on certain 
terms cannot be complained of in a court of 
law. 

The dissenting opinion of Vann in Jacobs 
v. Cohen, supra, attacks some minor provi- 
sions of the contract for a union shop there 
in question, including provisions against 
overtime work, requiring the employer to 
allow representatives of the union to act 
as inspectors to see that the contract is 
not violated, and permitting sympathetic 
strikes. It is said that the employer is 
thus subjected to arbitrary domination in 
the conduct of his business. But does the 
law prevent the parties from agreeing to 
what is thus called arbitrary domination? 
That cannot be, unless on some theory which 
requires the workman to himself remain 
subject to arbitrary domination and de- 
prives him of the right of free contract. 
The idea behind all such argument evidently 
is that the workman must not get the upper 
hand in bargaining with the employer and 
that, if he does, the law will step in and pro- 
tect the latter by depriving the former of 
the benefit of his bargain. The weakness 
displayed in this part of the argument fur- 
nishes a good reason for distrusting the 
conclusion reached on the main question. 
Competitive rights on the part of the work- 
man seem to be recognized only so far as 
they are exercised in a harmless and inoffen- 
sive way. 

When the law concedes to laborers the 
right to combine, it is to enable them to 
make a contest on something like equal 
terms with employers; it recognizes that to 
require them to deal separately with the 
employer would be the height of injustice, 
and would deprive them of the only means 
by which they can escape from practical 
serfdom. The right to organize carries with 
it the right to render the organization effec- 
tive by excluding disintegrating influences. 
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The union is a fighting body and can reach 
a high order of efficiency only by excluding 
outsiders, who are its rivals, from the field 
af its operations. It does this by simply 
declining to work in company with non- 
members. To deny to it the right to do 
this is to impose a condition which weakens 
and renders ineffective the right of organiza- 
‘tion which is pretended to be granted. It 
is as if the lawgiver, after making a certain 
concession, repented and sought to render 
the grant nugatory. 

It is sometimes said that the immediate 
purpose of the unions, in excluding inde- 
pendent workers from association with them 
and thus forcing them, as is said, into the 
unions, is merely to strengthen the unions 
for the contest with employers and that 
the ultimate purpose to win victories over 
the employer does not justify the conduct. 
What has been already said answers this 
contention, it is submitted. If organiza- 
tion for fighting purposes is lawful, means 
adopted to strengthen the organization or 
make it effective are equally so. Has it 
ever been heard, or can it be eontended, that 
even strategy in a competitive struggle is 
forbidden? A trader may undersell his 
competitor in order to drive him out of busi- 
ness, although in doing so he sells at a loss." 

The ultimate purpose of making profits 
after the competitor is out of the way justi- 
fies the conduct. It would never be thought 
of applying to traders so narrow a rule as 
is sought to be applied to workmen in 
regard to what is embraced within the lines 
of competitive conduct. 

It may be said that the vice of the union 
scheme is that it discriminates between 
different classes of workmen and that, while 
professing to be for the benefit of workmen, 
it involves great hardship to large numbers 
of them. It does discriminate, it is true, 
but discrimination is lawful, except when 
practised by public service corporations 
toward customers, when it is unlawful be- 


1 Mogul Steamship Co. Case, 23, Q. B. D. 5098, 
A. C. (1892) 25. 





cause such corporations are bound to serve 
the public and to serve all alike. The point 
is, that certain workmen are not bound to 
consider the interests of other workmen. 
They may be as selfish as they please. The 
recent case of Boyer v. Western Union Tel. 
Co., 124 Fed. Rep., 246, furnishes an example 
of discrimination by employers towards 
workmen. In that case a_telegraphers’ 
union sought an injunction against the 
Western Union Tel. Co., alleging a com- 
bination to destroy the union by discharg- 
ing and blacklisting the men belonging to 
it. It was held that the action would not 
lie, that the employers had a right to dis- 
criminate, that they might discharge and 
blacklist men for any cause whatever, as, for 
example, because they belonged to the 
G. A. R. Here, then, is a decision that a 
trade union has no right to be protected 
against discrimination. Can it be held 
consistently that others have a right to be 
protected against discrimination by it? 
Furthermore statutes forbidding such dis- 
crimination as was practised in this case, 
forbidding an employer to discharge men 
because they are union men, are held to be 
unconstitutional! The argument against 
the unions actually, although perhaps not 
often professedly, seeks to introduce a new 
rule as to discrimination. There is a feeling 
which is manifested in statutes like the one 
above referred to, that such discrimination 
as is practised is not fair, and it is thought 
that the law should forbid it; but since the 
law does not forbid discrimination, it should 
be admitted that the labor unions may prac- 
tise it by making contracts for the closed 
shop. In this, as in most of the arguments 
against the closed shop, loose popular notions 
are relied on instead of legal principles. 
The discussions on this subject deal more 
or less with malice, but that topic hardly 
calls for separate treatment. When the 
term is used in its negative sense, meaning 


1 State v. Julow, 129 Mo., 163. People v. Mar- 
cus, App. Div. Supreme Ct. rst Dep. N. Y. Jan. 
1906. Stimson Hand Book of Labor Law, p. 182. 
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without legal excuse, it merely brings up 
for consideration the sufficiency of the rea- 
sons here presented as justifying the con- 
duct in question. If, on the other hand, 
it is used in its positive sense referring to 
vindictive conduct, it presents an issue of 
fact which is purely personal, depending 
on the actual motive of the individual, and 
which, in the case of a group of persons 
taking part in the same transaction, may be 
determined one way as to one person and 
another way as to another. We need not 
consider the vexed question whether such 
malice will render conduct unlawful which 
would otherwise be lawful, for, even if the 
question is answered in the affirmative, no 
general rule of law is arrived at, which deter- 
mines whether a certain thing may be done 
or not. 

It is now submitted that a careful analysis 
of the subject discloses no element of illegal- 
ity in the contract for a closed shop. Asa 
result of coéperation among workingmen 
in the attempt to better their condition, 
they have developed an ability, which was 
lacking before, to cope with some measure 
of success with their employers, so that they 
are no longer forced to accept without ques- 
tion such terms of employment as may be 
offered to them. As an incident of the 
movement toward coéperation thus in- 
augurated bodies of workingmen acting 
together have been brought into competi- 
tion with independent workers, and this has 
resulted at times to the disadvantage of the 
latter, although there is a compensating 
advantage when the employer prefers the 
independent worker. So long as the union 
men refrain from violence and misrepresen- 
tation and rely on peaceful persuasion to 
advance their cause, no one’s rights are vio- 
lated. There is no intimidation or coercion 
in a legal sense. What is mistakenly called 
so is merely the pressure which their success 
produces by making it for the advantage 
of employers to deal with them and of other 
workers to unite with them. As _ their 
methods are lawful, their purpose and motive 








cannot properly be impugned. What is 
called monopoly is only such monopoly as 
is necessarily involved in combination and 
it is too late to deny the right of combina- 
tion among workingmen. Employers have 
the same right to resist and reject the de- 
mands of such a combination as the combi- 
nation has to make them, and they must 
rely on that right for their remedy. In a 
contest between labor and capital the ad- 
vantage in general is on the side of the latter. 
As laborers must work in order to live, no 
permanent monopoly is possible. As a 
practical matter it is a significant circum- 
stance that, in many of the leading cases on 
labor controversies, the contest has been 
not between union and non-union men but 
between rival unions.! 

There is abundant reason for saying that, 
in the struggle between employer and work- 
men (which may properly be designated as 
competition for want of a separate word to 
distinguish it from the struggle between 
workmen and workmen), the methods here 
described are not only lawful but are fair; the 
competition is fair competition. If, however, 
the contrary is claimed and it is said that it is 
not fair competition, the answer is that the 
common law does not permit any inquiry as to 
whether competition of a certain kind is fair 
or unfair. That is laid down in the Mogul 
Steamship Company case,? and the decision 
in that case furnishes a strong illustration of 
the proposition. Many economists of the 
present day favor the regulation of compe- 
tition by forbidding what is called preda- 
tory competition, meaning thereby such 
practices as underselling or selling below 
cost in certain localities or at certain times 
in order to drive out competitors. This 
is the remedy which they propose for the 


1 See for example Allen v. Flood A. C. (1898) 1 
Plant v. Woods, 176 Mass., 492. Nat. Protective 
Assn., of Steam Fitters v. Cumming 170 N. Y. 
315. 


2 23 Q. B. D. 5098, 615, 625, 626. 
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evil of trusts.1 But the Mogul Steamship 
Company case is an authority that that can- 
not be done without legislation and a further 
question might arise in the United States 
whether such legislation would be consti- 
tutional. The condemnation of the contract 
for the closed shop belongs in the same 
category. In each case what is proposed 
is a reform of the competitive system under 
which we live. There are admitted evils 
in the competitive system and the increasing 
keenness of competition tends to bring them 
out in strong relief, but such changes as are 


1 See Control of Trusts by John Bates Clark, | 


Macmillan, 1902. 








contemplated cannot properly be made 
piecemeal through judicial decision. It 
must be done, if at all, by legislation, includ- 
ing, if necessary, constitutional changes. It 
would probably be difficult to persuade our 
legislatures to forbid the making of con- 
tracts by labor unions or others for sepa- 
rate and exclusive employment. The courts 
are therefore appealed to rather than the 
legislatures. When they declare against 
such contracts do they not simply infringe 
without warrant that freedom of contract 
which is reckoned among the fundamental 
rights? 


Boston, Mass., May, 1906. 
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TWO RECENT CASES 


ON 


INTERSTATE MARITAL 


RELATIONS 


By H. A. 


HE validity of marriage with a hus- 

band or wife divorced from the former 
spouse and the consequential question of 
the legitimacy of the children of such mar- 
riage are questions of such importance both 
legally and socially that the recent decision 
of the Supreme Court on the first of these, 
in the case of Haddock v. Haddock (New 
York Law Journal, April 27, 1906) cannot 
fail to be of interest. The essential facts in 
this case are as follows: The husband and 
wife both domiciled in New York were there 
married. Thereafter, as he alleged and as 
the Connecticut court whose decree was in 
question found, his wife deserted him and 
he then went to Connecticut and there ac- 
quired a bona fide domicile, his wife retain- 
ing her New York domicile. After being 
domiciled several years in Connecticut the 
husband filed there a bill for divorce; ser- 
vice on the wife being made only by publi- 
cation and by mailing a copy of the summons 
to her last known address, this being a com- 


pliance with the Connecticut statutes on the | 


The divorce was thereupon granted 
Eighteen years 


point. 
by the Connecticut court. 
later the husband being in New York, was 
personally served in a suit by his wife for a 
separation from bed and board and alimony. 
He pleaded the Connecticut decree. The 
referee before whom the case was tried re- 
fused to admit the decree in evidence and 
found the facts as above stated, except that 
he found that the husband had deserted the 
wife, and decreed the separation and ali- 
mony. It was on the refusal to admit the 


Connecticut decree as fixing the status of 
the husband that the husband went to the 
Court of Appeals of New York, and thence 
to the Supreme Court of the United States. 
A majority of the court, premising that the 
sole question before them was whether the 








New York courts had failed to give full 


BIGELOW 


faith and credit to the Connecticut decree 
within the constitutional requirement, held 
that it had not so failed because the Con- 
necticut court was without jurisdiction to 
pronounce a decree that could affect the 
status of a person domiciled in New York 
who had never submitted to the Connec- 
ticut jurisdiction, and that the finding of 
the Connecticut court that the wife had de- 
serted the husband was not conclusive against 
her. In the course of its opinion the court 
lays down ‘‘certain legal propositions irre- 
vocably concluded by previous decisions of 
this court.’”’ These embrace, among others, 
the following: 

(1) That when husband and wife are domi- 
ciled in a state that state has jurisdiction to 
grant divorce, and 

(2) That when either party has acquired 
a bona fide domicile in a state and the other 
party though not there domiciled, submits 
to the jurisdiction, that state may grant a 
valid divorce. For these two propositions 
the court relies on Cheever v. Wilson, g Wall. 
108, (1879). 

(3) That a husband cannot by wrong- 
fully abandoning his wife in the state where 
they were domiciled thereby change either 
her domicile or the matrimonial domicile. 
Barber v. Barber, 21 How. 582 (1858). 

(4) That the state where the married 
couple had their last matrimonial domicile 
and where the husband is still domiciled 
has jurisdiction to grant divorce effective 
on both spouses even though the wife has 
in fact left the state and, so far as she can, 
taken up a domicile in another state. Ath- 
erton v. Atherton, 181 U.S., 155 (1900). 

To these may be added the proposition 
that where both parties are domiciled in 
one state an attempt by them both, while 
so domiciled, to give another state by sub- 
mission to it, jurisdiction to grant divorce 
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is ineffective. Andrews v. Andrews, 188 
U.S., 14 (1902). 

The court then goes on to give the reasons 
upon which it reaches its ultimate conclu- 
sion. These reasons may be briefly stated 
as follows: That divorce is necessarily a pro- 
ceeding that involves the status of two dif- 
ferent persons. That while it is admit- 
tedly competent for a state as being the 
jurisdiction primarily interested, to deter- 
mine for itself the status of that one of the 
spouses who by being there domiciled has 
become a part of that state, it is for pre- 
cisely this same reason that it cannot speak 
as to the status of the other spouse not 
thus domiciled; that whether divorce pro- 
ceedings be regarded as being im personam 
or 1 rem with the matrimonial relation as 
res, a decree cannot affect that person in 
the one case or that part of the res in the 
other case which is out of the jurisdiction. 

Coming as it does within a few years after 
the important case of Atherton v. Atherton 
(ante) the present decision while it must be 
accepted as the latest word of the Supreme 
Court naturally suggests a comparison with 
its predecessor. While it cannot be said to be 
necessarily in conflict with the Atherton case 
it is difficult to avoid the conclusion either 
that if the Atherton case is to be accepted 
at its face value the distinction between it 
and the present case is technical and based 
on not very sound principle, or else that 
the court is attempting to limit tendencies 
that as manifesting themselves in the Ath- 
erton case, it regards as going too far. 

The facts in the Atherton case are as 
follows: The husband and wife were married 


_in New York and at once took up their 


domicile in Kentucky, the husband’s former 
domicile. The wife thereafter left the hus- 
band under such circumstances (as she 
alleged) that he could no longer compel her 
to live with him because of his cruelty. She 
returned to New York and so far as possible 
acquired a bona fide domicile in that state. 
Her husband thereafter brought divorce pro- 
ceedings in Kentucky, of which she had actual 





notice and notice by publication in ac- 
cordance with the Kentucky statutes and 
obtained a divorce decree from the Ken- 
tucky court based upon her desertion. 
Later the wife instituted divorce proceed- 
ings in New York. The husband appeared 
and pleaded the Kentucky decree. The 
New York court refused to recognize that 
decree and this refusal the Supreme Court 
of the United States held to be error. This 
conclusion the court says in the Haddock 
case is to be explained on the ground that 
Kentucky was the state of the matrimonial 
domicile. The New York court, however, 
in the Atherton case had found that Ken- 
tucky was no longer such because the wife 
had rightly left the husband and taken up 
her domicile in New York; but the Su- 
preme Court in that case declared the find- 
ing of the Kentucky court that she had 
deserted her husband was conclusive as 
against the wife. In the Haddock case 
New York had been the matrimonial domi- 
cile; but if the finding of the court of Con- 
necticut was to be taken as conclusive the 
latter state had become the matrimonial 
domicile as the husband had gone there 
under circumstances that rendered it the 
duty of the wife to follow; but in this case 
the Supreme Court declared the finding of 
the Connecticut court not conclusive. If the 
Kentucky court could conclusively declare 
that the wife had wrongfully deserted the 
husband and therefore her domicile was in 
legal theory still with him, it is hard to see 
why the Connecticut court could not con- 
clusively decree that the wife had wrong- 
fully deserted the husband in New York 
and that, therefore, in legal theory her domi- 
cile followed his admittedly bona fide Con- 
necticut domicile. In both cases there was 
a decree pronounced by a court of the 
state where the husband alone was in fact 
domiciled. In both cases it was sought to 
have the decree affect indirectly the status 
of the wife who in both cases throughout 
the entire proceedings had been in fact 
permanently located in another state. In 
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both the degree of extraterritorial effect, 
the impingement upon and affecting of the 
status of the person in fact permanently 
located in another state was the same. 
The only difference between the cases 
seems to be that in the Atherton case the 
wife had at one time been in fact domiciled 
in the state granting the divorce, and in 
the Haddock case she had not. The reason, 
however, upon which the right to grant a 
divorce is based is, as the court pointed out 
in the Andrews’ case (ante) the interest 
and necessary control that a state must 
have as to the status of persons composing 
it, citizens as distinguished from those 
temporarily sojourning therein. If the hus- 
band and wife have their matrimonial domi- 
cile in New York and then separate, she 
going to Massachusetts and he to Connecti- 
cut, and they there settle down and become 
members of the respective communities, 
the state where each is domiciled has just 
as much interest in and, it is submitted, 
ought to have just as much power to affect 
the status of that person as though he or 
she had lived there from the beginning of 
their married life. If one of them remains 
in New York the real reason why New 
York ought to be able to speak in regard to 
that one’s status is not because they both 
have lived there but because that one is 
living there. Why the mere fact that the 
wife had at one time been domiciled in the 
state where the husband is still domiciled 
should determine the right of the court to 
find conclusively that she still was in legal 
theory there domiciled is not clear. 

Is the case then to be regarded as prac- 
tically if not technically overruling the 
Atherton case? As already pointed out the 
court professes no such intention and it is 
possible to make a distinction between them. 
But it is submitted that there is a funda- 
mental difference in the principles under- 
lying the two cases. The Atherton case 
expressly says (181 U.S., at 162, 163) that 
the rule as to notice in divorce suits is dif- 
ferent from that in suits im personam. It 





cites with approbation cases where divorce 
decrees granted by states where only one of 
the parties was domiciled were sustained 
and enforced elsewhere as against the other 
spouse, and it is believed that the gist of the 
case is embodied in the following language 
(page 162). ‘‘The marriage tie when . 
dissolved as to one party, ceases to bind 
either. A husband without a wife, or a 
wife without a husband, is unknown to the 
law.”’ That is to say: The husband being 
domiciled in Connecticut that state must 
necessarily and inherently have the power 
to fix the status of one of its own citizens. 
If it does so and by a proper decree declares 
him to be an unmarried man he thereupon 
becomes such, not only in Connecticut but 
elsewhere. But to say that he is unmar- 
ried necessarily means that he has no wife; 
for the court of another state to attempt 
in one breath to say that he is unmarried 
and in the next to proceed with a divorce 
suit against him by a plaintiff who can have 
a locus standi only on the theory that she 
is still his wife is to attempt to combine two 
necessarily conflicting ideas. 

As to the rule laid down in the Haddock 
case, on the other hand, it is not entirely 
clear whether any effect need be given to 
the Connecticut decree outside the state. 
The older New York view as laid down in 
Baker v. Baker, 76 N. Y., 78 (1879) was 
that the New York court would recognize 
the right of the state where the husband 
was domiciled to fix his status and would 
respect it as so established even in New 
York, that is, would treat the husband as 
single while they still regarded the wife as 
married. The unfortunate complications 
that might readily result from such a view 
are obvious; but the New York courts in 
claiming to control absolutely the status of 
their own citizens recognized a logically 
similar right on the part of other jurisdic- 
tions. In the present case it is not clear 
that the court considered that the decree 
would be entitled to any weight in New 
York. The court says: 
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“The proposition presupposes that be- 
cause in the exercise of its power over its 
own citizens a state may determine to dis- 
solve the marriage tie by a decree which is 
efficacious within its borders, therefore such 
decree is in all cases binding in every other 
jurisdiction. As we have pointed out at 
the outset, it does not follow that a state 
may not exert its power as to one within its 
jurisdiction simply because such exercise of 
authority may not be extended beyond its 
borders into the jurisdiction and authority 
of another state... . 

“It (the holding of the court of the pres- 
ent case) does not deprive a state of the 
power to render a decree of divorce sus- 
ceptible of being enforced within its borders 
as to the person within the jurisdiction and 
does not debar other states from giving such 
effect to a judgment of that character as 
they may elect to do under mere principles 
of state comity . . . that is, it compels all 
the states to recognize and enforce a judg- 
ment of divorce refdered in other states 
where both parties were subject to the 
jurisdiction of the state in which such 
decree was rendered.”’ 

If these passages mean that the Connec- 
ticut decree is entitled to no recognition in 
New York the result is that Connecticut 
is prevented from effectually settling the 
status of one of its own citizens; and in a 
case where the public policy of Connecticut 
demands that this person should have the 
status of an unmarried man, New York can 
prevent Connecticut from doing this in any 
such way as to establish that person’s 
status everywhere beyond question. In 
other words, the Atherton case says that a 
state may effectually fix the status of its 
own citizens, even though it does thereby 
indirectly affect the status of non-citizens; 
the Haddock case apparently says that one 
state can prevent another state from taking 
action effectually to remedy a state of affairs 
that may produce an extreme hardship upon 
one of its own citizens, although the first 
state may be at the same time equally 





powerless to act with any greater effective- 
ness. As between a rule that allows a state. 
to regulate effectually the status of its own 
citizens even though it incidently affects 
others and a rule that because of an inci- 
dental effect in another state refuses to 
allow a state to effectually act as to its own, 
the choice would seem clear. It may well 
enough be admitted that a doctrine which 
allows action under such circumstances will 
permit, say, Connecticut indirectly to pro- 
duce an effect in New York. But this is a 
result by no means peculiar to divorce pro- 
ceedings. A decree in admiralty directing 
the sale of A’s vessel, that being within the 
jurisdiction, and he not being within the 
jurisdiction will when carried out effectus 
ally operate to make it not his vessel, and 
the result of that decree may incidently 
affect A’s relations in half a dozen other 
ways. Yet the efficiency of such a decree 
has never been questioned. An even closer 
analogy may be found in the garnishee 
cases. If instead of husband and wife in 
the Haddock case the parties had been a 
New York creditor of a Connecticut debtor, 
and a creditor of the New York creditor had 
proceeded as plaintiff in Connecticut to gar- 
nish that obligation, the Connecticut court 
could have given a judgment which when 
satisfied would have operated to destroy 
the debtor and the creditor relation between 
the garnishee and the defendant and which 
would have been everywhere entitled under 
the constitution to recognition as protecting 
the garnishee against any claim by his cred- 
itor for that amount (see R.& I. P. R. R. v. 
Sturm, 174 U.S., 710 (1899), King v. Cross, 
175 U.S., 396 (1899), and it would have 
made no difference that the defendant was 
never in Connecticut and never appeared in 
the case (so long as he had notice thereof) or 
that the garnishee was merely temporarily 
in the state, Harris v. Balk, 198 U. S., 215 
(1905). It may be said that the relation of 
debtor and creditor is not a status, but it 
still remains true that the state is held by 
virtue of its control over one of the parties 
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to the relation to have a jurisdiction suffi- 
cient to enable it to effectually terminate 
this relation whether it is considered from 
the point of view of the person in the state 
or the person outside the state. 

Finally one may say, as does the court 
in the Haddock case, that an application 
of this doctrine to divorce cases would pro- 
duce the result that ‘‘ the states whose laws 
were the most lax as to length of residence 
required for domicile, as to causes for 
divorce and speed of procedure concerning 
divorce, would in effect dominate all the 
other states.’ This objection, however, 
would seem to be sufficiently met by the 
salutary doctrine of the Andrews’ case 
(ante). It would seem, therefore, that both 
as a matter of analogy and public policy the 
reasoning of the dissenting minority in the 
Haddock case has more to commend it. 

There are many other interesting ques- 
tions that the decision suggests that can 
only be alluded to briefly. Suppose the 


wife justifiably leaves the husband in New 


York, their matrimonial domicile, and goes 
to Connecticut, there acquires a bona fide 
domicile and brings divorce proceedings. 
Connecticut, according to the Haddock case, 
has no jurisdiction to grant an effective 
decree because it is neither the state of the 
domicile of the husband nor of the matri- 
monial domicile. Suppose the husband, 
keeping his New York domicile, appears in 
the divorce proceedings. Has Connecticut 
jurisdiction? Before the Haddock case this 
would not have been open to doubt but the 
reason that would have been given would 
be that Connecticut had jurisdiction be- 
cause of the domicile of one of the spouses. 
The court in the Haddock case says that 
Connecticut would have jurisdiction because 
the husband appeared, and cites therefore 
Cheever v. Wilson (ante). The facts in that 
case were just these but the court laid no 
weight on the fact that the husband ap- 
peared, but on the contrary used the fol- 
lowing language (9 Wall. at 124): “‘The pro- 
ceeding for a divorce may be instituted 





where the wife has her domicile. The place 
of the marriage, of the offense, and the 
domicile of the husband are of no conse- 
quence.” But this is not the theory of the 
Haddock case. That goes on the reasoning 
that the foundation of the jurisdiction in 
divorce is domicile over both parties, that 
to allow a state because one of the spouses 
is there domiciled to project its decree even 
incidently in another state and affect the 
other spouse there domiciled would be to 
permit it to affect a matter that relates to 
the status of a member of another com- 
munity and so give its decree extra terri- 
torial force. Now it is clear from the An- 
drews case (ante) that divorce proceedings 
involve more than the parties alone; and it 
may be fairly asked how, if both parties 
cannot by consent give a state not their 
domicile power to affect their status, which 
is the holding in the Andrews case, and if 
the domicile of one party is not in itself 
enough to give a state jurisdiction to affect 
the other party, how the mere consent of 
that other party can add anything to the 
jurisdiction of a state in which he is not 
domiciled. 

Again, suppose a state of facts like O’Dea 
v. O'Dea, 1o1, N. Y., 23 (1885). Husband 
and wife were married and domiciled in 
New York. The wife deserted the husband 
and resumed so far as she could her former 
domicile in Canada. The husband removed 
to Ohio and there acquired a bona fide domi- 
cile and then obtained a divorce from his 
wife because of her desertion, she having 
notice of the proceedings but taking no part 
therein. The wife then married O, where 
it does not appear, but they apparently 
afterward became domiciled in New York 
where O brought proceedings against his 
wife to have his marriage annulled on the 
ground that at the time thereof his wife 
Was a married woman. The court granted 
the decree. There was a dissent pointing 
out that at the time of the divorce the 
wife was domiciled either in Ohio or in 
Canada, certainly not in New York, and 
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that by the law of Ohio it was clear that the 
decree operated to change her status and 
there was no showing that it did not so 
operate by Canadian law. This decision 
seems unsustainable. The result of it is to 
allow New York to determine the status not 
only of persons at the time domiciled therein 
but of persons who were formerly and again 
later became so domiciled and to determine 
that status in direct contradiction to the 
law that governed them at the time of the 
act affecting their status. 

Again suppose that Mr. Haddock after 
the Connecticut decree had married a sec- 
ond wife in Connecticut, had had children 
born there and then had later with his 
second wife and children returned to New 
York. What would have been their status? 
Would New York be compelled to recognize 
them as a lawful wife and legitimate chil- 
dren? If so, but if at the same time New 
York need give no credit to the Connecticut 
decree, the second Mrs. Haddock and her 
children would be the lawful wife and chil- 
dren of a man who was still the undivorced 
husband of the first Mrs. Haddock. Or the 
New York courts might take the position 
of recognizing the Connecticut decree to the 
extent of saying that Mr. Haddock was no 
longer the husband of the first Mrs. Had- 
dock though she still remained his wife. Or 
finally may New York say that the whole 
foundation upon which the claim of the 
second Mrs. Haddock rests is the Connecti- 
cut decree, that that is worthless, that con- 
sequently she is neither a lawful wife nor 
the children legitimate children? If this 
last be possible it would seem that not only 
may Connecticut not decree the status of 
one of its own citizens who has married a 
New York citizen but it may not effectually 
determine the status of persons who have 
been born and brought up in its confines. 

These are but a few of the problems sug- 
gested by the decision; at the same time it 
must be remembered that the only point 
necessarily involved in the case is that if a 
state refuses to recognize a decree under 





the circumstances of this case its refusal 
so to do is not a violation of its constitu- . 
tional obligations. On the other hand, if 
it is the law of a state, as it would seem to be 
of most of the states, that a decree so pro- 
nounced is effective to alter the status of 
one of its own citizens there is nothing in 
this decision to change that common law 
rule. 

In connection with the last contingency 
above discussed, a recent English case on a 
similar question is worth noting. That is 
the case of Armitage v. Attorney General, 
referred to at length in the May number of 
the GREEN Bac, reported in full in 22 Times 
Law Reports 306 (1906). The facts in that 
case are these. A, a domiciled English 
woman married in England G, who was 
domiciled in New York but temporarily so- 
journing in England, where they continued 
to live after their marriage but apparently 
not as their domicile. Later they separated, 
A went to Dakota, acquired a domicile, 
brought divorce proceedings in which G ap- 
peared and obtained a divorce for deser- 
tion. Seven months later, while in Colorado, 
she married H, an Englishman by birth and 
domicile, and returned with him to England, 
where they lived as man and wife. Later, 
the validity of the Colorado marriage being 
incidently raised in proceedings by G, A’s 
first husband, H filed a bill to have estab- 
lished the validity of his marriage with A 
and the legitimacy of his children. The 
court found for the petitioner as to both 
points. It rested its conclusion on the 
ground that as New York, the domicile of G 
at the time of the Dakota divorce, would 
have recognized it as divorcing him, be- 
cause of his appearance, the English court 
would do no less, though it remarked in 
the course of its decision that ‘‘such im- 
porting of jurisdiction to a court was abso- 
lutely ludicrous in English law and would 
be of no effect whatever, unless the court 
had jurisdiction founded on domicile.”’ 

Certain difficulties of principles that arise 
in the light of the Haddock decision in at- 
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tempting to hold that mere consent can give 
jurisdiction to grant a divorce as against a 
defendant as regards whom the jurisdic- 
tion would not otherwise exist, have al- 
ready been pointed out. It is submitted, 
however, that assuming that the law was 
and still is in New York that a husband 
may confer jurisdiction by submitting him- 
self to the state where his wife is domiciled, 
so that the decree would also be good to 
determine his status (although this ques- 
tion of how far submission can give juris- 
diction is expressly left open in Jones v. 
Jones, 108 N. Y. 415, upon which the Eng- 
lish court relies for its New York law) and 
that consequently the Dakota decree was 
good against the husband, if the status of 
any person was involved in the Armitage 
case it was not that of G, A’s former hus- 
band, but of A herself, and the effect of the 
divorce decree as to her status ought to 
have been settled by the law of her domi- 
cile, Dakota. At the time of this decree 
(1891) it seems clear that whether G had 
appeared or not, if A had been really domi- 
ciled in Dakota, a fact which seems not to 
have been seriously questioned, that even 
in New York she would have been recog- 
nized as divorced (People v. Baker, ante). 
After all, however, was the question of 
the New York status of either G or A really 
involved as a matter of principle? The im- 
mediate question before the court was as to 
the validity of A’s marriage with H. That 
took place in Colorado. The general rule 
prevailing in this country, and which seem 
to be sound, is that the validity of a mar- 
riage and the capacity of the parties thereto 
are settled, as a matter of public policy, to 
favor legal rather than illegal unions, just 
like any other contract, by the law of the 
place where the parties enter into the rela- 
tion. Commonwealth v. Lane, 113 Mass. 





458 (1873); Wall v. Williamson, 8 Ala. 48 
(1845); Whart., Conflict of Laws, 3d ed., 
sec. 165 a. There are certain exceptions to 
this, viz: polygamous or incestuous mar- 
riages, and possibly where the contracting 
parties leave the state of their domicile for 
the express purpose of evading the laws 
thereof, which forbid their union. Whether 
as a matter of decision the bulk of these 
latter cases involves anything more than 
the proposition that persons who live to- 
gether as man and wife under these cir- 
cumstances may be punished for so doing, 
is perhaps an open question. Be that as it 
may, in the present case there was no evi- 
dence of any facts to bring the case within 
any of the above exceptions, for certainly 
the law of Colorado does not make valid or 
recognize either polygamous or incestuous 
marriages. Consequently it would have 
seemed that the short and correct test in 
this case would have been to refer the valid- 
ity of the marriage to Colorado law. 

It must be admitted, however, that there 
has been a tendency among the English 
decisions to refer the capacity of the parties 
to a marriage to the lex domicilit. Sotto- 
mayer v. De Barros, L. R. 3 Prob. Div. 1 
(1877) was the first case clearly so to do. 
The present case is perhaps to be recog- 
nized as standing for the same principle, 
and the line of reasoning that it pursues to 
be explained on that ground. The collat- 
eral inquiries that such a principle involves 
are obvious and numerous. A _ general 
adoption thereof in this country, taken in 
conjunction with the decision in the Had- 
dock case and the principles that apparently 
underlie it, could not be said to make with 
very great force toward a simplification of 
the problems of interstate divorce and 
remarriage. 

Cuicaco, Itv., May, 1906. 
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: CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





ADMINISTRATIVE LAW. ‘What isan Act 
of State,” by H. S. Gour, Bombay Law Re- 
porter (V. viii, p. 97). 

AGENCY. “ Ratification of Agency With 
out Knowledge of Material Facts,” in the May 
Yale Law Journal (V. xv, p. 331) by Arthur L. 
Corbin, concludes ‘‘that whether between prin- 
cipal and agent, principal and third party, or 
principal and outsiders, whether the principal 
is suing or being sued, a ratification is never to 
be based upon the doctrine of imputed notice, 
although in one case knowledge of extrinsic 
facts may be imputed to the principal even in 
the absence of any ratification. The doctrine 
of ratification and the doctrine of imputed 
notice have no connection. Ratification re- 
quires actual knowledge of all material facts, 
and there is no exception.” 


AGENCY. ‘“ Can the Authorized Act of an 
Agent be Ratified by the Principal after the 
Third Party has Receded from the Contract? ”’ 
by Wilmer T. Fox, Central Law Journal 
(V. 62, p. 338). 

AGENCY. ‘‘ Character of Servants, Black- 
listing,” by C. B. Labatt, Canada Law Journal 
(V. xlii, p. 289). 

BANKRUPTCY. ‘ Duties of Receivers in 
Bankruptcy,” by Edw. R. French, The Brief 
(V. vi, p. 89). 


BIOGRAPHY (Jay). In the May Columbia 
Law Review (V. vi, p. 289), James B. Scott 
publishes an interesting account of ‘“ John 
Jay, First Chief Justice of the United States.”’ 
Of his capacity, he says: 

“The cast of his mind was judicial and the 
course of his life off the Bench was a daily 
proof of his fitness for the Bench, but the best 
justification of the appointment is neverthe- 
less the judicial gravity and capacity shown 
in his conduct of the affairs of State. 

“Had Jay never sat on the Bench his fit- 
ness for the position would have been as 
patent to posterity as it was to his contem- 
poraries. Had Marshall remained in active 





politics it is probable that we would hardly 
know that we had lost our greatest judge.” 

The article continues with an interesting 
account of the part played by Jay in the 
Revolution and its subsequent diplomacy. 
His brief experience on the Supreme Bench is 
then described and some of his important de- 
cisions analyzed, as well as his service in lay- 
ing the foundation for the modern rules of 
court. 

Though Jay resigned in the belief that the 
court was a failure, the author believes that 
short as his service was, it was of great im- 
portance and that he fully justified the ap- 
pointment. 

CODIFICATION. ‘‘A Code for the New 
State of Oklahoma,” by C. O. Blake, Amert- 
can Lawyer (V. xiv, p. 195). 

CONFLICT OF LAWS (see Corporations, 
Foreign). 

CONSTITUTIONAL LAW. ‘“ Federal Con- 
trol of Life Insurance,”’ by George J. Benson, 
The Brief (V. vi, p. 116). 

CONSTITUTIONAL LAW. ‘The Validity 
of State Statutes Prohibiting Contracts of Ex- 
emption by Carriers Concerning Interstate 
Commerce,” by J. R. Tucker, Virginia Law 
Register (V. xii, p. 1). 

CONSTITUTIONAL LAW. ‘ The Next Con- 
stitutional Convention of the United States ” 
by Walter Clark, Raleigh, N. C., 1906. 


CONSTITUTIONAL LAW (England). In 
the May Yale Law Journal (V. xv, p. 315), 
D. H. Chamberlin publishes a consideration 
of the effect of Mr. Balfour’s refusal to dis- 
solve Parliament after an adverse vote of the 
Commons, under the title of ‘‘ A Recent 
Chapter of the English Constitution.”” From 
an examination of the evidence he finds that 
on a fair and notified occasion in a full house, 
on a serious and vital question of adininistra- 
tion or policy the government was beaten 
when by-elections had been for a considerable 
period running heavily and steadily against 
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the government. He holds that the only con- CORPORATIONS (Foreign). <A _ further 
stitutional course was resignation or dissolu- | discussion of legal fictions entitled “ The 


tion. 

CONSTITUTIONAL LAW (Rate Regulation). 
In the May Harvard Law Review (V. xix, p. 
487), Adelbert Moot discusses a variety of 
practical points in connection with the sub- 
ject of “ Railway Rate Regulation.” The 
point of chief interest to the profession which 
he takes up is whether Congress may delegate 
to a commission the power to condemn regu- 
lations and practices of common carriers with- 
out fixing any standards by which to test the 
lawfulness of such regulations and practices, 
and he concludes that it cannot. He also 
seems to conclude that under the due process 
clause a temporary injunction to protect legal 
rights until a court of equity could finally 
hear and determine the case, cannot be re- 
fused. 

CORPORATIONS. “ A Treatise on the In- 
corporation and Organization of Corporations 
created under the business corporation acts of 
the several states and territories of the United 
States ’’ by Thomas Gold Frost, Little Brown 
& Co., 2d edition, Boston, 1906. The first 
part of this book contains chapters concisely 
treating of the law and practice relating 
to the organization of corporations, the issue 
of stock, and legislative control over domestic 
and foreign corporations. The second part 
consists of a synopsis of incorporation acts of 
the several states and territories and of the 
Dominion of Canada and Manitoba. Part three 
consists of forms and precedents. It includes 
an excellent selection of object clauses for 
charters. There are also extensive tables of 
organization and annual franchise fees for 
both domestic and foreign corporations in the 
different states, and tabulations of the answers 
to various questions which arise when select- 
ing a jurisdiction in which to incorporate. 
Such for example, as whether or not there are 
any residential requirements as to directors. 

So long as our present highly artificial con- 
dition of interstate corporation law is per- 
mitted to continue this work will prove a valu- 
able guide to lawyers in the selection of juris- 
dictions in which to incorporate, and in the 
preparation of charters and by-laws. It is the 


most effective work of a general nature on 
this subject which has yet been published. 





Legal Personality of a Foreign Corporation,” 
by E. Hilton Young, appears in the April 
Law Quarterly Review (V, xxii, p. 178). 

‘** Since the time when trading corporations 
first began to carry on business in civilized 
states other than those in which they were 
incorporated, difficulties have been felt in 
understanding their status in the foreign 
states by lawyers whose minds have been 
held by the prevalent theories of fiction and 
concession. Its personality is conceded to a 
corporation by the state, and exists only as a 
fiction of the municipal law of the state which 
conceded it. The authority of the state does 
not extend, and its municipal law has no 
jurisdiction, beyond the frontiers of the state. 
How, then, can the corporation exist outside 
the medium, as it were, of which it is composed. 

“But it is questionable whether this geo- 
graphical manner of considering the problem 
of the status of a migrating corporation is not 
a misleading manner. A truer statement of 
the problem is from the point of view rather 
of metaphysics than geography. The prob- 
lem has usually been discussed in connection 
with questions of jurisdiction, and for that 
reason the geographical aspect of the question 
has been pushed into the foreground. The 
physical absence of a corporation from the 
scene of its activities in a foreign state is mate- 
rial in considering the question whether the 
courts of that state can exercise jurisdiction 
over the corporation; but it is not material in 
considering another and a more fundamental 
question, whether the fictitious personality 
which is conceded to a corporation by one 
state can become in another the ‘ subject’ of 
any legal rights and duties at all. In the 
special case of a contract, for instance, the 
first question is, how can the contract of the 
foreign corporation be enforced? The second 
and the more fundamental is, can the foreign 
corporation make a valid contract at all? 
The law of agency, it is said, will help us to 
answer the first question, in which we are 
concerned with jurisdiction: but it will not 
help us to answer the second, in which we are 
concerned with power and capacity; for if a 
principal has no power or capacity in law to 
perform an act himself, he cannot in : en=ral 
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perform it by an agent. An agent can cross 
a physical barrier, but not one which exists 
in legal theory. 

‘It is possible to say of the personality of a 
corperation that, although it does not come 
into existence until there has been a concession 
from the sovereign authority, yet once the 
concession has been made, it has an objective 
existence of its own, apart from the con- 
tinued exercise of the will of the sovereign 
authority; and this is a view which has found 
favor in France. But in that case it is not a 
personality which is conceded, but recognition 
of a personality, and concession is thus re- 
duced to a formality akin to registration in 
the sense in which a motor car is registered, 
and the fiction theory is implicitly abandoned 
in favor of a view which is indistinguishable 
from the realistic view, that ‘ within its own 
sphere and for its own purposes the artificial 
identity of a corporation is just as real as any 
other identity.’ ”’ 

The author concludes that: 

‘“ We must, in short, have many fictions or 
none. The theory of a fictitious personality 
applied to the status of migrating corporations 
leads to conclusions which are in conflict with 
common opinion and common sense, and, if 
we reject them, we are accepting the theory of 
a real personality.” 

CORPORATIONS (Stocks). A recent New 
Jersey decision is analyzed by H. S. Richards 
in the May Michigan Law Review (V. iv, p. 
526) under the title of ‘‘ Exchange of Stock 
for Capitalized Profits.””’ In this case a 
trust was formed by combining existing 
corporations and issuing stock to a promoter 
who distributed it to the vendors. Stock 
was also given as a bonus on the sale of bonds. 
‘“ The court ruled that all the defendants who 
received stock as a bonus or received it 
through Stein under the promoters’ agree- 
ment were liable for the par value of the 
stock or so much thereof as should be found 
necessary to meet outstanding obligations of 
the corporation. All holders of stock who 
came in on the ground floor, that is, who 
received stock as a bonus with the bonds 
purchased, are treated as standing in the 
same position as original subscribers for 
stock.” 

The rule as to bonus stock had been pre- 





viously settled. While allowed in a reorgan- 
ization for the purpose of rehabilitation of , 
capital, such a bonus cannot be given with 
a bond issued on the original incorporation. 
The important part of the case, however, 
is the refusal to permit property conveyed 
for stock to be valued on the basis of future 
earning power. The court held that the 
good will of the existing plants was covered 
by the terms of the original options and that 
the combined business had no good will as 
yet. 

The author concludes as follows: 

“The rule forbidding the capitalization of 
speculative profits does not in the least inter- 
fere with legitimate enterprise or prevent the 
sale of incorporeal rights or good will. It does 
not in reality question the good faith rule 
generally accepted. It is in substance an 
application of that rule stated in a different 
form.” 


CORPORATIONS (see Municipal Corpo- 
rations). 


CRIMINAL LAW. ‘“‘ The Doctrine of Pre- 
vious Jeopardy,” by G. W. Payne, Central 
Law Journal (V. Ixii, p. 295). 


CRIMINAL LAW. ‘The Prevalence of 
Perjury,” by Hon. Judge Wallace, Canada 
Law Journal (V. xlii, p. 255). 


CRIMINAL LAW. ‘Criminal Anthro- 
pology,”’ by W. P. Archibald, Canadian Law 
Review (V. v, p. 201). 

CRIMINAL LAW. “The Bearing of 
Custom upon the Question of what is ‘ Mis- 
take of Law,’ and what is ‘ Mistake of Fact,’ ”’ 
by Herbert J. Adams, Central Law Journal 
(V. Ixii, p. 360). 


CRIMINAL LAW (Insanity). In the May 
Law Magazine and Review (V. Xxxi, p. 315), 
‘Criminal Responsibility,” a criticism of a 
recent work on that subject by Charles Mercier, 
is published by A. M. Rickett. Mr. Mercier 
concluded “‘ that justice will be done if the test 
is satisfied that they (7.e., the insane) did not 
know the nature and quality of the act, and 
that it was wrong; provided that this know- 
ledge includes knowledge and appreciation of 
the circumstances in which the act was done; 
and provided also it is held in mind that know- 
ledge is a matter of degree, and that a person 
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may know his act is wrong without knowing 
how wrong it is.” 

The author admits that this would work 
well in a majority of cases but thinks it would 
not prevent possible misjustice. He suggests 
the following test. ‘‘ No act is a crime if the 
person who does it is at the time prevented, 
either by defective mental power, or by any 
disease affecting his mind — 

(a) From foreseeing the natural and prob- 
able consequences of his act; or 

(b) From appreciating the legal significance 
of his act; or 

(c) From appreciating the moral quality of 
his act; or 

(d) From controlling his own conduct. 

“The general conclusion of Mr. Mercier’s 
reasoning seems to be this. The law as to 
criminal responsibility is antiquated, and if 
construed in its strict narrow sense would 
make for injustice. But on the whole, justice 
is done because the judges interpret the rules 
in Macnaughten’s Case so liberally, and juries 
are naturally sympathetic when the question 
of insanity is raised. It is best then to leave 
things as they are. With this conclusion I 
cannot agree. Juries, as Stephen very justly 
said, are apt to go by the apparent madness of 
the action. When an act looks mad they 
exonerate, where it looks rational they commit. 
This is too rough and ready a test. Amplify 
the legal criterion of responsibility and you 
put the issue on a much clearer and more 
comprehensible basis. 

“The plea of irresistible impulse should be 
regarded with the closest scrutiny: but to rule 
out lack of self-control, as Mr. Mercier desid- 
erates, seems quite opposed to the trend of 
modern progressive thought.” 

COURTS (England). ‘‘ Ought the County 
Court to be Made a Branch of the High 
Court ’’ is answered in favor of consolidation 
by Francis K. Munton in the May Law Maga- 
zine and Review (V. xxxi, p. 328). 

The same subject is also agitated in the 
April Law Quarterly Review (V. xxii, p. 127) 
in an article entitled ‘‘ The Consolidation of 
the High Court and the County Courts,” by 
Thomas Snow. 


EDUCATION. ‘The American Lawyers 
and Their Making,” by Charles Noble Gregory, 
American Lawyer (V. xiv, p. 147). 





EVIDENCE. “ Notes on the Law of Evi- 
dence,”’ by Sir Joseph Walton, Medico-Legal 
Journal (V. xxiii, p. 675). 


EVIDENCE (Legislation). John H. Wig- 
more in the May Illinois Law Review (V. i, 
p. 9), calls attention to ‘‘Some Evidence 
Statutes that Illinois Ought to Have.” 


HISTORY. The first article in the opening 
number of the new IIlinois Law Review pub- 
lished by the students and teachers of the 
Northwestern University Law School and de- 
voted to matters of interest to the Bar of Illi- 
nois, is an interesting account of ‘‘ The Earliest 
Courts of the Illinois Country,” by George A. 
Dupuy. ° 

HISTORY. Charles Foster Kent in the April 
Yale Law Journal (V. xv, p. 284), presents 
briefly ‘‘ A Tentative Codification of the Old 
Testament Laws.”’ 

HISTORY. ‘Civil War and Reconstruc- 
tion Interstate Controversies,’’ by George C. 
Lay, The Brief (V. vi, p. 98). 

HISTORY. A continuation of the story of 
Lilburn’s Trial in 1649 with especial reference 
to its bearing on the development on the dis- 
tinction in our law between ‘‘ The Province of 
the Judge and of the Jury,’’ by G. Glover 
Alexander, is related in an interesting manner 
in the May Law Magazine and Review (V. 
XXXxi, p. 289). 

INTEREST. “ Law of Interest,’ by K. B. 
Dastur, Bombay Law Reporter (V. viii, p. 111). 

INTERNATIONAL LAW. “ Decisions of the 
Courts as a Source of International Law,”’ by 
Edwin Maxey, Albany Law Journal (V. 1xviii, 
p. 88). 

JURISPRUDENCE. ‘The Principles of 
Chinese Law and Equity,” by Edward H. 
Parker, Law Quarterly Review (V. xxii, p. 
190). 

JURISPRUDENCE. “Responsibility in 
Law,” by Rankine Wilson in the Law Maga- 
zine and Review (V. xxxi, p. 257) is the first 
instalment of a psychological analysis of the 
distinction between cases where a man should 
be held accountable for his acts and where he 
should not. 

JURISPRUDENCE. ‘“ The Growth of Mo- 
hammedan Jurisprudence,” by Abdur Rahim, 
Calcutta Law Journal (V. iii, p. 55"). 
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JURISPRUDENCE (Legal Fictions). James 
Edward Hogg in the April Law Quarterly 
Review (V. xxii, p. 172), considers ‘‘ Legal 
Conceptions from a Practical Point of View.” 
He shows that legal conceptions bear a con- 
siderable resemblance to those scientific con- 
ceptions which are known as hypothetical 
assumptions. They differ, however, in that 
(1) the legal conception may at one time have 
been a correct representation of actual fact, 
(2) it is not regarded as a convenient general 
statement but as an entity, whose existence 
is assumed to be immutable until changed by 
competent authority. As a result of the 
latter quality, legal views of rights which 
have to be determined in courts of justice, are 
not identical with the popular views. The 
author collects illustrations from the fields 
of constitutional law, property, persons, and 
procedure. Under the law of persons he sup- 
ports the contentions recently much discussed 
in legal literature regarding the fiction theory 
of corporate existence. 

“The necessity or desirability of making 
such changes in the,law as to bring legal con- 
ceptions into line with popular views must, 
of course, vary greatly in individual cases. 
Probably the fictions involved ‘in the concep- 
tions of constitutional law cause less general 
inconvenience than the fictions in other 
branches of law, and have some sentimental 
arguments in favor of their retention. All 
conceptions, however, which are really ficti- 
tious, involve waste of power to the community, 
and the burden of proof should be on those 
who advocate their continued existence. Par- 
ticularly with respect to fictitious conceptions 
of property rights does reform seem to be 
advisable; the existence of fictions necessarily 
impedes transactions with property, and 
renders the law of property more difficult to 
acquire and practice. The inconvenience pro- 
duced by long delayed reform in legal con- 
ceptions is illustrated in the case of Fines and 
Recoveries. The conception of an estate tail 
being incapable of being barred otherwise 
than by means of fictitious litigation continued 
to exist for about 180 years after the first 
attempt, made during the Commonwealth, to 
change it. 

“If legal conceptions could be made to 
accord with existing modern conditions, fur- 





ther necessary law reform would be made 
easier, and business men and owners of pros 
perty would have far less difficulty in under- 
standing their rights.”’ 


JURISPRUDENCE (Sovereignty). In the 
April Juridical Review (V. xviii, p. 1), Prof. 
W. Jethro Brown discusses ‘‘ Sovereignty.” 
He concludes as follows: 

‘** Sovereignty is a conception whose mean- 
ing and incidents must vary with the particular 
department of thought with which the student 
is more immediately concerned. In Political 
Science it may refer to the practical supremacy 
of 

‘(1) A Government; 

(2) An Electoral Body; 

(3) A Popular Majority; 

(4) The State as a Moral Organism. 

In Jurisprudence the conception may refer 
to the formal supremacy of 

(1) A Government; 

(2) The highest Law-making Body, ordi- 
nary or extraordinary ; 

(3) The State as a Juristic Person. 

“Such a list can make no pretence to com- 
pleteness, but will serve for the purposes of a 
practical discussion. The choice between the 
various types of theory thus grouped must 
vary according to conditions of time and cir- 
cumstance. So far as the jurisprudence of 
our time is concerned, the sovereign may be 
defined as the power whose authority is 
regarded by law as unlimited, and as the 
source both of all law and of the authority of 
all law-making or governmental institutions. 
Although the location of the sovereign varies 
in the different legal theories of different 
nationalities, it seems probable that the 
jurisprudence of a near future will recognize 
that the State itself is the true sovereign, and 
that such a body as the Parliament of Great 
Britain should be described, not as the sover- 
eign, but as the sovereign-organ.” 

‘“When lawyers have escaped from the 
tyranny of forms and have overcome the 
superstition that they must not regard things 
in their totality, when they have learnt that, 
on the contrary, it is only when we so regard 
them we can hope to comprehend them, they 
will find some place in legal theory for ideas 
which have already profoundly affected less 
conservative branches of learning. They will 
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not fear to think of the State as a unity, a 
personality, a sovereign—a_ sovereign in 
whose presence the visible ruler can aspire to 
no higher title than that of sovereign-organ. 
The law may elect to accept the declared will 
of that visible ruler as conclusive of the will 
of the sovereign, but the fact need not prevent 
the lawyer from recognizing, even as a lawyer, 
that the visible ruler is but an organ of the 
organized community.” 

JURISPRUDENCE (see Corporations). 

LAW BOOKS. ‘Some Observations on 
Case Law Reporting,’’ by John R. Rood in 
the May \/ichigan Law Review (V. iv, p. 516), 
begins with an interesting account of some 
of the early English reporters and concludes 
with criticisms of modern methods of report- 
ing, chiefly because lack of sufficient cross 
reference to other series of reports. 

LAW BOOKS. “ North Carolina Digest,” 
Vol. 1I, by Zeb V. Walser and Zenobian I. 
Walser, Durham, N. C., 1906. 

LEGAL ETHICS. ‘‘The Ethics of the 
Practice,” by W. R. Biddle, American Lawyer 
(V. xiv, p. 197). 

NAMES. A collection of cases relating 
chiefly to unfair competition is made by Ber- 
nard C., Steiner in the May Yale Law Journal 
(V. xv, p. 341), under the title of ‘‘ A Man 
and His Name.” 

MARITIME LAW (Salvage). ‘‘ Maritime Sal- 
vage,” by H. Birch Sharpe in the April Law 
Quarterly Review (V. xxii, p. 163), considers 
the origin of the obligation under a policy of 
marine insurance to make good to the owner 
of property salved what he has been called 
upon to pay for this service. He finds from 
the fact that all foreign codes of maritime law, 
both ancient and modern, contain provisions 
and enactments on the subject of salvage, 
“that there is probability approximating to 
certainty, that such an obligation indissolubly 
attached to the res itself at risk must in the 
thirteenth century have been within the con- 
templation of the inventors of the system of 
insurance, and of the framers of their special 
form of contract for indemnifying an owner of 
property at sea.” 

He finds an analogy between salvage and 
general average: 

“1. Though not contemporaneous, each is 
the creature of early maritime law. 








“oe 


2. The object of each is the rescue of prop- 
erty at sea from impending destruction. 

“3. By danger each is called into existence, 
and by loss of the property or attainment of 
its safety this existence is determined. 

““4. Contribution to each is assessed on the 
net arrived value of the property saved. 

‘* 5. What has beeen sacrificed contributes 
equally in proportion to its value with what 
has been saved. Seeing, then, that this com- 
pensation must be paid by an owner out of 
the res itself, if he would retain, or — as in the 
case of a derelict — regain its possession, ‘sal- 
vage is a sacrifice as ample and complete as 
goods thrown overboard, or a mast cut away 
to lighten a ship in a storm. 

** Inasmuch, therefore, as it is not deducted 
but remains a component part of the assessable 
value of the property saved, salvage contrib- 
utes to its own loss in as real a manner as jetti- 
soned cargo in general average. 

“6. Where, ultimately, nothing has been 
saved, there is no contribution for property 
sacrificed.” 

From a discussion of the cases the author 
concludes that authority is unanimous in 
establishing the doctrine that salvage is the 
direct and immediate consequence of a peril 
insured against. 


MUNICIPAL CORPORATIONS. “ The 
County of the City,’’ an article denying that 
any advantage accrues to the city under the 
Scotch law by being recognized as a county in 
itself, by G. W. Wilton, appears in the April 
Juridical Review (V. xviii, p. 65). 

MUNICIPAL CORPORATIONS (Bonds). 
In the May Wichigan Law Review (V. iv, p. 
497), Charles L. Dibble discusses ‘‘ The Doc- 
trine of the Federal Courts as to the Validity 
of Irregular Municipal Bonds.’’ He summar- 
izes his views as follows: 

‘rt. No issue of bonds is absolutely ultra 
vires unless the municipality attempting to 
issue them is totally without power to issue 
bonds for any purpose or under any circum- 
stances. 

‘“ 2. Where there is a mere informality in 
some step prior to the issuance of the bond, 
and the officer issuing the bond is empowered, 
expressly or impliedly, to determine whether 
such step has been duly taken, his decision is 
absolutely irrebuttable, except on an imme- 
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diate direct attack, and the bonds issued by 
him are absolutely valid, with or without 
recitals. 

‘3. Where facts or conditions precedent to 
the issue, or the amount and purpose of the 
bond itself, must have come within the cog- 
nizance of the issuing officer (or other person 
empowered to make a recital) prior to the 
issuance, and that officer makes in the bond a 
recital of conformity with the statute (or 
with the constitution, if the restriction be im- 
posed by the constitution) the municipality is 
estopped to deny the validity of the bond in 
the hands of a bona fide holder, unless such 
holder has constructive notice of invalidity. 

‘4. To constitute constructive notice of 
invalidity there must be some statement on 
the bond, which if taken in connection with 
the statute or some single, formal, and easily 
accessible record prescribed by the statute as 
a criterion, would give the purchaser notice 
that the statutory authority had been ex- 
ceeded. 

‘To these may also be added: 

‘5. Estoppel will also arise against a muni- 
cipality from long acquiescence in the validity 
of bonds, or from receiving and using the pro- 
ceeds, or paying interest, or other equitable 
considerations. Such circumstances have the 
same power of estoppel as would a recital, and 
are open to the same rebuttals, such as abso- 
lute ultra vires or constructive notice of in- 
validity. 

‘In the five rules just stated the conditions 
are laid down under which an irregular bond 
will, in spite of its irregularity, be enforced. 
Once you have established its enforceability, 
however, it is on an equal footing with bonds 
which are absolutely unexceptionable. Hence 
it follows that it, like all municipal bonds, is a 
negotiable instrument. A bona fide holder ‘ is 
entitled to transfer to a third party all the 
rights with which he is vested, and the right 
so acquired by his indorsee cannot be affected 
by proof that the indorsee was acquainted 
with the defenses existing against the paper.’ 

‘‘In brief, the theory of this paper is that, 
when the question of the validity of municipal 
bonds was first presented, the court held that 
irregularities of every sort were cured by the 
decision of the officers issuing them, and that 
this decision might be attacked only in a direct 





proceeding begun before the bonds had 
passed out of the hands of the first taker. 
Later, cases came up in which the defects in. 
issuance were graver, or the equities of the 
holder less strong, and the court, desiring to 
modify its former holding without reversing 
it, held that in such cases there was no author- 
ity to issue. This, however, leads to a con- 
clusion utterly untenable, — that authority to 
issue is affected by any equity or want of 
equity on the part of the holder. These later 
cases are, then, in reality decided not on the 
basis of authority or lack of authority, — but 
on the basis of estoppel (and the courts in 
most of the recent cases have so stated their 
ground). The early doctrine of a decisive 
judgment on the part of the issuing officers is 
limited to cases of irregularity in some pre- 
cedent formality; and as to graver defects, 
defects which are entirely beyond the judg- 
ment of a tribunal, the recital of the officers 
operates merely by way of estoppel, rebuttable 
by constructive notice.” 

PARTNERSHIP. ‘“ The Right of Surviving 
Partner to Sell Real Estate which Belonged 
to the Firm,”’ by W. A. Gardner, Central Law 
Journal (V. Ixii, p. 319). 

PERSONS. In the April Yale Law Journal 
(V. xvi, p. 263), Gordon E. Sherman writes of 
“Emancipation and Citizenship.’”’ He dis- 
cusses the history of the constitutional theories 
on this subject in our country amd also the 
history of the development of the law of Rome 
on the same subject. 


PERSONS. ‘Curatory of Minors in the 
Civil Law,’’ by James McIntosh, Juridical 
Review, (V. xviii, p. 18). 

PRACTICE. ‘‘ The Misconduct of the 
Bench as Reversible Error,’”” by Wm. A. Pur- 
rington, Bench and Bar (V. v, p. 10). 


PRACTICE. ‘“ Setting Aside an Award,” 
by D. C. Banerji, Allahabad Law Journal (V. 
Hi, p. 97). 

PRACTICE (Personal Injury Litigation). 
From a series of addresses on legal tactics 
before the students of Northwestern Univer- 
sity Law School, two on personal injury 
actions appear in the May Illinois Law Review 
(V. i, p. 16). ‘“* The plaintiff's standpoint,’ 
by Andrew J. Hirschal, announces with 
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startling frankness ‘‘modern” reasons for 
soliciting accident cases and gives some sage 
suggestions as to trial methods. “‘ The defend- 
ants’ standpoint,’’ by Samuel S. Page presents 
fairly his side of the question. 


PROCEDURE. “ Effect of an Order Abso- 
lute for Sale,’’ by H. S. Gour, Allahabad Law 
Journal (V. iii, p. 83). 

PROCEDURE. ‘‘ Some Changes in Proce- 
dure,” by Geo. Martin Rae, Canadian Law 
Times (V. Xxvi, p. 319). 


PROPERTY. ‘‘ Manx Land Tenure,” by 
Reginald D. Farrant, Law Quarterly Review 
(V. xxii, p. 136). 

PUBLIC POLICY. ‘ The Corrupt Practices 
Act,” by Richard A. Dana, American Lawyer 
(V. xiv, p. 163). 

PUBLIC POLICY. ‘The Disregard of Law,” 
by Alphonso T. Clearwater, Albany Law 
Journal (V. Ixviii, p. 82). 


RAILROADS. American Railroad Rates, 
by Walter Chadwick Noyes. Boston: Little, 
Brown & Co., 1906, 12 mo. pp. 277. 

The qualifications of the author are obvious 
from a glance at the title-page. He is a 
judge of the Court of Common Pleas in 
Connecticut, president of the New London 
Northern Railroad Company, and author of 
an excellent treatise upon Intercorporate 
Relations. And his treatment of the railway 
rate problem shows the manifold advantages 
of being able to appreciate all aspects of 
the problem. Since it does take all sides 
of the question into account it is one of the 
safest books to recommend to the general 
reader who wishes an understanding of one of 
the most important questions of the century. 
There are upon this fundamental problem, 
as upon every vital question which engages 
the attention of all thinking men, three schools 
of thought. There are the conservatives who 
feel that the present situation is well enough, 
many of them believing that the state is going 
too far already in regulation; then there are 
the radicals who know no limits to the extent 
to which state regulation ought to go; and then, 
of course, the moderates who believe in state 
regulation of some sort. Judge Noyes plainly 
belongs to this last school, or rather to the 
conservative wing of it; and it is very necessary 





that this school should make its influence felt 
at this time. But if one can judge the spirit 
of the times, public opinion has carried the 
law beyond the position taken by the author. 
Charging what the traffic will bear, for example, 
is a good enough working principle for a 
traffic manager perhaps, but it is not believed 
that any court to-day will justify it. Again 
it is plain that the only constitutional protec- 
tion which the courts will grant the railroads 
is to be secured under proper circumstances 
of a reasonable return upon the present 
value of the property, regardless of anything 
else. Judge Noyes recognizes this undoubt- 
edly but he is hardly reconciled to it. 
B. W. 


RECORDS. The careless treatment of some 
English records is criticised by W. P. W. 
Phillemore in an article entitled, ‘‘ Our Local 
Records: A Policy,” in the May Law Maga- 
zine and Review (V. xxxi, p. 281). 


TAXATION. ‘The Succession Tax,” by 
“T.A.S.,” Law Notes (V. x, p. 26). 


TORTS. Commentaries on the Law of Torts. 
A philosophic discussion of the general prin- 
ciples underlying civil wrongs ex delicto. 
Edgar B. Kinkead, of the Columbus (Ohio) 
Bar, Professor of Law, Ohio State University. 
Two volumes, pp. viii, 1739. Bancroft-Whit- 
ney Company, San Francisco. 

These two volumes present in a most 
excellent way the law of torts within the 
scope of the author’s preface. A clear and 
logical classification of the law has been 
adopted by the author, and that, in dealing 
with so vast a subject, is half the battle. The 
discussion is thoroughly independent, not 
bound down by mere precedent, but illumined 
by those wider considerations drawn from 
history, reason, common sense, and logic, that 
make the law what it is, an ever progressive 
science, an ever advancing art. We demand 
of commentaries of this kind that they afford 
a clear survey of the whole field, a thorough 
but concise discussion of principles, and, last, 
not least, a style that makes their reading a 
pleasure, and not an effort. All this we find, 
and, in addition, copious references to cases, 
with double citations to the American De- 
cisions, American Reports, American State 
Reports, and the Reporter System, a feature 
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that makes the work of great value to the 
practitioner and student. Where there is 
conflict of authority what appears to the 
author to be the true doctrine is worked out 
in the text, while the position of each state 
with respect to the doctrine discussed is given 
in the footnote. The commentaries might, 
with advantage, have taken a fuller view of 
the English cases on the subject, and it would 
have been well to discuss the so-called Massa- 
chusetts rule established in Litchfield v. 
Hutchinson, 117 Mass. 195, adopted in Indiana, 
Minnesota, Wisconsin, and New Hampshire, 
and criticized in Boddy v. Henry, 113 Iowa 462. 
The plan of the work is much to be commended, 
the entire field seems to be fairly covered, and 
alike for reading, study, and consultation these 
volumes offer every reasonable facility. 
W. E. Watz. 

University of Maine School of Law. 


TORTS. ‘‘Cheating in Indian Criminal 
Law,” by Satya Chandra Mukerji, Allahabad 
Law Journal (V. iii, p. 113). 


TRADES UNIONS. The English cases on 
“The Law Relating to Trades Unions’”’ are 
collected in the May Law Magazine and 
Review (V. xxxi, p. 272) by J. A. Lovat- 
Fraser. , 

TRADES UNIONS. “ Incorporation of La- 
bor Unions,” by Caroll G. Waters, Albany Law 
Journal (V. Ixviii, p. 68). 


TRADES UNIONS. A criticism of the Eng- 
lish cases relating to ‘‘ Trades Unions and 
Trade Disputes,” by F. A. Umpherston, 
appears in the April Juridical Review (V. 
Xviii, p. 45). While he approves of the “ Taff 
Vale ’’ case as in accordance with reason and 
common sense, he finds that by its subjection 
of insurance funds of the unions to actions 
for damages, it is dangerous in effect. He 
doubts the possibility of overruling it, but 
approves of the suggestion of a definition of 
agency with reference to trades unions. He 
regards the picketing decisions as the result 
of a system of applying to acts of parliament 
canons of construction which exclude consider- 
ation of historical growth or of political 
movements. He regards as still more serious 
the decisions regarding the common law of 
conspiracy. These are criticised as being 
“based on statements of law so vague and 





indefinite, so different and so fluctuating as to 
form not a consistent elucidation of any legal 
principle but a congeries of ill fitting dicta 
which appear to most people incoherent and 
unintelligible. 

““And the fact that the circumstances in 
which the unions act differ from those sur- 
rounding other forms of trade competition 
has been used in the recent decisions, not as 
a reason for adapting the law of conspiracy to 
all legitimate forms of rivalry in trade, but for 
narrowing the scope of what is to be held 
lawful, and so tightening the cord round the 
neck of trade unionism. 

“It has been said that a combination to 
cause loss to another in his trade or calling is 
prima facie unlawful. But all the judges 
admit the possible existence of something 
they call ‘ sufficient justification’ or ‘a just 
cause or excuse’ for the conspiracy. What 
will and what will not amount to such justifi- 
cation or excuse none can say; but all agree 
that if in any case they find this unknown and 
undefined consideration, the action will not be 
allowed to succeed. 

‘Tf that is the law, it is time that Parlia- 
ment took the matter in hand and declared 
in definite and intelligible terms what may be 
done without being considered an undue 
interference with the rights of others, and what 
may not. Otherwise, the only possible method 
of procuring the fulfilment of trade union 
agreements, whether with their own members 
or with outsiders, will disappear. At present 
that can only be done by bringing such pressure 
to bear as is likely to cause loss to the default- 
ing party, and that without infringing any 
legal right which he is entitled to maintain in 
a court of law.” 

TRUSTS (Capital and Income). The rule 
of trusts regarding the apportionment of pro- 
fits between capital and income as laid down 
in England in the case of Howe v. Earl of 
Dartmouth is held to be no longer the law of 
Scotland in an analysis of a recent Scotch 
decision in the- April Juridical Review (V. 
vxiii, p. 30), by Will C. Smith, entitled, ‘‘ The 
Rule in Howe v. the Earl of Dartmouth.” 

TRUSTS (Charitable). ‘‘ American v. Brit- 
ish Ecclesiastical Law,’’ by Epaphroditus 
Peck, in the April Yale Law Journal (V. xv, p. 
255) discusses the ‘‘ Free Church Case in 
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England ”’ which it is said holds ‘‘ that no 
church can unite with another church from 
which it had differed in any point of faith or 
polity without abandoning its entire property 
to a protesting minority, however insignifi- 
cant.”” This is compared with the American 
doctrine which is stated as follows: 

‘““ 1. The first of these is when the property 
which is the subject of controversy has been, 
by the deed or will of the donor, or other 
instrument by which the property is held, by 
the express terms of the instrument devoted 
to the teaching, support, or spread of some 
specific form of religious doctrine or belief. 

“2. The second is when the property is held 
by a religious congregation which, by the na- 
ture of its organization, is strictly independent 
of other ecclesiastical associations, and so far 
as church government is concerned, owes no 
fealty or obligation to any higher authority. 

“3. Third is where the religious congregation 
or ecclesiastical body holding the property is 
but a subordinate member of some general 
church organization in which there are superior 
ecclesiastical tribunals, with a general and 
ultimate power of control in some supreme 
judicatory over the whole membership of that 
general organization. 

“In the first case the express trust created 
by the deed must be enforced, however 
difficult the questions involved may be; in the 
second, the usual rules governing voluntary 
associations will prevail, that the majority 
governs; in the third, the controversy must be 
submitted to the church tribunals, and the 
courts will not act except to follow and 
enforce their decision. This opinion has 
indeed made a plain path for the American 
courts to follow, and has cleared up whatever 
confusion before existed. But even before 
Watson v. Jones, the American courts had 
almost uniformly affirmed the power of the 
majority in the self-governing churches. Some 
of them had gone so far as to permit a majority 
to pass over recognized denominational lines.”’ 


TRUSTS (Following Trust Property). James 
Barr Ames in the May Harvard Law Review 
(V. xix, p. 511) publishes a treatise on “‘ Fol- 
lowing Misappropriated Property into its 
Product.”” He formulates the rule as follows: 

‘“‘ If property of any kind is misappropriated 
in any manner by one who knows it to belong, 





either at law or in equity, to another, the 
true owner may charge the wrongdoer as a 
constructive trustee of any property in his 
hands which is the traceable product of the 
misappropriated res, or, if he prefers, he may 
enforce an equitable lien upon this traceable 
product to the extent of the value of the 
misappropriated res. 

““TIf the misappropriated res, or its product, 
has been transferred by the wrongdoer, the 
rights of the defrauded owner to assert a trust 
or lien against the transferee will vary accord- 
ingly as the latter is a mala fide transferee, a 
bona fide donee, or a bona fide purchaser. 

“The mala fide transferee, obviously, is in the 
same case as the original wrongdoer. If he 
gets the legal title from the wrongdoer he will 
hold it as the wrongdoer held it. If he gets 
merely the possession from a thief or other 
converter, he is himself a converter and 
becomes a trustee of any property which he 
may receive in exchange for the converted 
res.” 

If the bona fide donee dispose of the property 
before discovering the fraud he is not account- 
able for its value, but must account for 
anything of value he receives for it, at least 
to the extent of the value of the trust res. If 
the bona fide donee did not get title he must 
surrender or account and the owner will have 
a lien on any proceeds of its transfer. A 
bona fide purchaser from the thief must sur- 
render or account for the value, but if he 
gets title, of course, is under no obligation. 
Where the trust res is mingled with other 
funds, the owner may have a charge on the 
entire mingled fund or its product so long as 
its identity can be established. 


TRUSTS (Resulting, Statute of Frauds). 
‘** Resulting Trusts and the Statute of Frauds ”’ 
are discussed by Harlan F. Stone, in the May 
Columbia Law Review (V. vi, p. 326). ‘“* The 
proper application of the statute,’’ he says, 
‘“ presupposes an accurate classification of 
trusts.” He contends that the common 
classifications are inaccurate, and suggests 
that all trusts should be classified as (1) real 
trusts or (2) constructive trusts, being based 
on the presence or absence of intention of the 
party sought to be held as trustee. ‘‘ Result- 
ing trusts’? are usually regarded as either 
equivalent to constructive trusts or as a class 
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distinct from either. The author believes that 
they should be regarded as real trusts being 
trusts implied in fact analogous to contracts 
implied in fact in the law. 

‘‘ The importance of distinguishing this, the 
resulting trust, as something essentially dif- 
ferent in nature and origin from the con- 
structive trust, or trust imposed by operation 
of law, becomes more apparent upon consider- 
ation of the relation of the Statute of Frauds 
to the case under consideration, namely, when 
A conveys property to B upon a parol trust 
for the grantor. Before the Statute of Uses 
such a case would have been a typical case 
of resulting use, which was prima facie estab- 
lished by proof of the conveyance to B with- 
out consideration. Since the resulting trust is 
not within the prohibition of the Statute of 
Frauds, the fact that there was no written 
declaration of trust would seem to be immate- 
ria), and since B can offer no affirmative proof 
of an intention that no trust was to result to 
A, A should logically be allowed to establish 
the trust by the same means and with the 
same facility after as before the enactment of 
the Statute. Such would undoubtedly have 
been the law, were it not for the anomalous 
result reached by the decisions which establish 
that in the case of a conveyance without con- 
sideration the resulting trust has disappeared 
from our law, although in the case where A 
purchased land from a third person, who, at 
A’s request conveys it to B, a volunteer, it is 
held that a trust still results to A, which is not 
within the operation of the Statute of Frauds. 

‘““The fact, however, that the voluntary 
gift from A to B does not raise a resulting 
trust should not preclude A from recovery 
upon the theory that there is a quasi or con- 
structive trust in his favor. Since, as has 





already been pointed out, the resulting trust 
is not a form of constructive trust as above 
defined, the decisions holding that there is no” 
resulting trust in the case under consideration 
are not inconsistent with the existence of a 
constructive trust in A’s favor, if upon accepted 
principles of equity some basis for raising such 
a trust should be found, since constructive 
trusts, 7.e., trusts arising ex maleficio are con- 
cededly not within the Statute. 

“In the precisely analogous cases of money, 
property or service given by one in performance 
of his contract, the performance of which on 
the other side cannot be enforced by him be- 
cause of the Statute of Frauds, a different result 
has been reached, and one which it is believed 
is more consistent with principle. 

“The general tendency of the courts, there- 
fore, in those jurisdictions which have failed 
to find the constructive trust in the case 
supposed, has been to reach in a great number 
of cases by indirection, a result which the 
English courts and the courts in a few of the 
United States have reached directly by a logical 
application of the principles of equity, accepted 
and applied in analogous cases, and while cor- 
rect results reached by inadmissible methods 
are sometimes to be desired, it is to be hoped 
that in jurisdictions where this case may arise 
as a case of novel impression, it will receive 
the careful consideration which it deserves, 
and its final disposition be governed “by 
principles controlling courts of equity in analo- 
gous cases, and leading to a more just result 
than has been reached by the courts in the 
majority of jurisdictions.” 


USURY. ‘ The Construction of the Money- 
lenders’ Act, 1900,” by L. J. Sturge, Law 
Quarterly Review (V. xxii, p. 213). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 


SPECIALISTS 


IN THE SEVERAL 


SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 








CARRIERS. (Freight— Conversion.) W. Va. 
— An attempt to hold a common carrier liable for 
conversion upon a rather unusual state of facts 
gives rise to the case of Dudley v. Chicago, Mil- 
waukee & St. Paul Railway Co., 52 Southeastern 
Reporter, 718. A quantity of apples was shipped 
with drafts on the buyer for their value according 
to the contract of sale, attached to the bills of 
lading. The buyer of the apples on hearing of 
their arrival sent his agent to inspect them, and 
the railroad company allowed him to do so with- 
out his producing the bills of lading or showing any 
right or title to the possession of the apples. The 
agent reported to the buyer that the apples were 
not such as the seller had agreed to deliver and 
thereupon the buyer refused to accept the apples 
or pay the drafts. After some correspondence the 
railroad company sold the apples for much less 
than the original contract price. Under these 
circumstances the buyer sought to charge the rail- 
road company with the value of the apples on the 
theory that the wrongful act of the company in 
allowing the inspection constituted a conversion. 
Recovery upon this theory is denied upon the 
ground that though the act of the railroad com- 
pany may have been wrongful it did not amount 
to an exercise of dominion over the property or a 
change of possession so as to constitute a conver- 
sion. 

The case seems to correctly hold that a carrier is 
not liable as for a conversion because it permits a 
wrongful inspection of goods. The goods in this case 
were consigned by the consignor to himself. The 
carrier permitted the person who was expected to 
purchase them to inspect them without the per- 
mission of the consignor. If this person had been 
the consignee, he would have plainly had the 
right to inspect and the carrier would be bound 
to afford him such privilege, even though ex- 
pressly instructed not to deliver the goods until 
they were paid for. Hutchinson on Carriers, Sec. 
303. In Lyons v. Hill, 46 N. H. 409, the carrier 


allowed the consignee to take away a coat, on 





paying to the carrier the price, under an agree- 
ment that if the coat proved unsatisfactory the 
carrier would return the price, and this conduct 
on the part of the carrier was fully approved by 
the court. The only ground of complaint as to 
the carrier in the present case seems to have been 
that the intended purchaser was not the con- 
signee. Submitting the goods to an unauthorized 
inspection would plainly fall short of a conver- 
sion under the definition given by Bouvier “ An 
unauthorized assumption and exercise of the 
rights of ownership over goods or personal chattels 
belonging to another to the alteration of their 
condition or the exclusion of the owner’s rights.” 
He says further that ‘a mere trespass with no 
further intent is not conversion.’? Thus it was 
held in Fouldes v. Willoughby 8 M. & W. 540, 
that a ferryman who, under claim of misconduct 
on the part of a passenger upon his boat, ordered 
the passenger from the boat with his horses, and 
upon his refusal to leave the boat, took the horses 
ashore and left them with a brother (of the ferry- 
man), the passenger continuing his journey upon 
the boat; that the ferryman was not guilty of con- 
version of the horses unless there was an intent 
to convert to the taker’s own use or that of third 
persons, or unless the act done has the effect 
either of destroying or changing the quality of the 
chattel. See also Stevens v. Curtis, 18th Pick. 
227. So where one claimed that a lease had 
terminated and removed the plaintiff’s goods from 
the premises and took them to plaintiff’s place of 
business and plaintiff with a shot-gun prevented 
their deposit there and defendant then placed 
them in a ware-house in plaintiff’s name, it was 
held that there was no conversion. Browder v. 
Phinney, 79 Pac. 598 (1905). 

The case under consideration also holds in re- 
liance upon section 432 of Hutchinson, that a 
carrier in an emergency acting as agent for all 
concerned, may sell perishable freight. The only 
cases cited by Hutchinson for this doctrine in- 
volved the rights of carriers by water. They 
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were Rankin v. Packet Co., 9 Heisk. 564, where a 
carrier sold cotton seed in his hands for trans- 
portation, claiming that it was perishable and that 
he was compelled to sell it by necessity. The 
court holds that it is not so perishable as to support 
any such right and all that is said upon the sub- 
ject of the right of the carrier to sell perishable 
freight is by way of argument and dictum. 

The other case is Arthur v. the Schooner 
Cassius, 3d Story 81.' Hutchinson at Sect. 433 
points out “ that in the case of carriers by sea the 
master of the vessel is vested by law with power 
to sell the goods of the shipper of the cargo in case 
of absolute necessity’? . . . “‘ or where the goods 
in case of accidental delay are about to perish,” 
and this doctrine he supports by many cases. 

It has often been held that a carrier has no right 
to sell for the enforcement of his carrier’s lien un- 
less the right is given him by statute, and this rule 
has been applied frequently even in the case of 
perishable freight. It was so held in Briggs v. 
Boston & L. R. Co., 6 Allen 246, 1863, as to flour 
which was fermenting, and in Indianapolis & St. 
Louis R. R. v. Herndon, 81 Ill. 143 (1876), as to 
packages of trees. The right even of carriers by 
water to so sell has been sometimes denied, Hunt 
v. Haskell, 24 Me. 339, but seems much more 
freely allowed than that of a carrier by land. 

Charles Noble Gregory. 


CONSTITUTIONAL LAW. (Commerce.) Mass. 
— In Commonwealth v. Caldwell, 76.Northeastern 
Reporter, 955, tea and coffee are excluded from the 
category of provisions, and apparently classed 
with drugs or possibly in connection with the 
latter portion of the court’s argument with liquors. 
Massachusetts Revised Laws (c. 65, §§ 15, 16), 
prohibit peddling without a license, but except 
the sale of provisions from the operation of the 
act. The word “ provisions” as here used, says 
the court, means ‘‘ food, victuals, fare, and pro- 
vender.” Tea and coffee, it is stated, are not used 
as food, in the form in which they are sold by 
shopkeepers, but are used to make decoctions, to 
be taken as a beverage for their agreeable taste or 
their stimulating effect. In this respect they are 
not very different from wine and beer, which in 
many countries are in common use at meals. 
Hence the court holds that they are not ‘ provi- 
sions.”” A holding of more genuine importance 
contained in this case is that the statute under 


1 Where lumber was carried by sea from N.Y. to 
Texas and Justice Story held lumber was not per- 
ishable freight and therefore the master had no 
right to sell on its not being received. This too is 
not a direct authority for Hutchinson’s doctrife 
involves the right of a carrier by sea. 





consideration which permits the sale by peddlers 
of agricultural products of the United States with- 
out a license, but forbids unlicensed sales of agricul- - 
tural products of other countries, is a, regulation 
of commerce in conflict with United States Con- 
stitution, Art. 1, § 8, providing that Congress shall 
have the power to regulate commerce with foreign 
nations and among the several states. 

CONSTITUTIONAL LAW. (See Patents.) 

COPYRIGHT. (Infringement — City Direc- 
tory.) U.S.C.C. 1st Circuit. — The case of Samp- 
son & Murdock Co. v. Seaver-Radford Co., the 
Circuit Court opinion in which was noted and dis- 
cussed in this magazine at the time it was pub- 
lished in 134 Federal Reporter, 890, has been 
reversed by the Circuit Court of Appeals for the 
First Circuit. The opinion on appeal is in 140 
Federal Reporter, 539. Complainant published 
a general directory of the city of Boston in July, 
1903, purporting to give facts as they existed in 
the spring of that year. This directory was duly 
copyrighted. In February, 1904, defendant pub- 
lished a general directory of the city which pur- 
ported to give the facts as they existed just prior 
to that time. After completing its original 
canvass for names, defendant copied on slips from 
complainant’s directory such names there printed 
as it had not obtained in its own canvass, with the 
information given about them, and with such slips 
as a guide it verified them by sending canvassers 
to the addresses given therein, and when found 
correct reprinted the same without alteration in 
its own directory. It was this republication which 
plaintiff complained of as an infringement and 
which the Circuit Court held not to be such. The 
court disclaims any intention of taking issue with 
the holding in Edward Thompson Co. v. American 
Law Book Co., 122 Fed. 922, 59 C. C. A. 148, but 
holds that the proper purpose of the usual alpha- 
betical directory is to afford a searcher informa- 
tion of the residence, occupation, and other details 
of the particular person whom he desires to inves- 
tigate, and that it is not within the proper purpose 
of such a work that any one should use such infor- 
mation for correcting his own book of like char- 
acter, and hence, that defendant’s use of com- 
plainant’s directory was an infringement. 

CORPORATION. (See Insurance.) 

CRIMINAL LAW. (Confronting Witnesses — 
Deaf and Dumb Defendant.) Ga.— In the case of 
Ralph v. State, 52 Southeastern Reporter, 298, may 
be found a decision which appears to be entirely 
without precedent. It involves the question as to 
what constitutes a confrontation by witnesses 
within the meaning of the constitutional provision 
that every person charged with an offense shall 
be confronted with the witnesses testifying against 
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him. Defendant in a criminal prosecution was 
deaf, and it was contended that because of this 
the court committed error in declining to postpone 
the trial until an expert typewriter could be ob- 
tained to take down the evidence as it was given 
by the witnesses and furnish it to accused to be 
read by him. The court holds that in view of the 
inability of accused to hear the evidence of the 
witnesses for the state, the judge should permit 
some reasonable mode of having their evidence 
communicated to him, but in view of the facts 
shown in this case, the rights of the accused were 
not infringed. It was shown that there was no 
official stenographer, and it did not appear that 
an expert typewriter could have been obtained 
without unduly delaying the trial. The court, 
however, offered to let counsel write down the 
testimony as the trial progressed, and give it to 
his client to be read by him, and this is regarded 
as sufficient to satisfy the requirements of the 
constitution. 

Professor Wigmore has made it clear (Wig- 
more, Evidence 1395 et seq.) that the Constitu- 
tional provision construed in this case secures a 
common law right and creates no new right; 
that the common law right was subject to neces- 
sary exceptions, and that the chief purpose of the 
provision is to secure the right of cross examina- 
tion. Although the cross examination be con- 
ducted by counsel for the accused, the accused 
himself should hear and understand the testimony 
and also see the witness in order that the cross 
examination may be rendered entirely effective 
by suggestions made by the accused to his counsel. 
The case decided is closely analogous to the cases 
frequently occurring where the witness testifies 
in a foreign tongue and it is held that the Consti- 
tutional privilege is preserved by an interpreta- 
tion in the presence of the accused (see 12 Cyc. 
545). The extent to which the accused shall have 
the advantage of confrontation must, neverthe- 
less, depend upon what is practicable. If the 
accused be blind he must necessarily lose the 
advantage of observing the witness’s demeanor. 
If he be dull of comprehension the confrontation 
will be of less advantage to him than if he be of 
alert intelligence. Does the provision require 
more than that the examination shall be con- 
ducted in the presence of the accused in order 
that he may exercise such faculties as he may 
possess, aided, as in the present case, only where 
aid is practicable. 

F. I. 

CRIMINAL LAW. (Manslaughter— Negligence.) 
Iowa. — State v. Moore, 106 N. W. Reporter, 16, is 
a conviction of manslaughter based upon facts 
so unusual that they give rise to one or two other 








peculiar propositions of law. Defendant was a 
professional horse breaker or trainer and while 
engaged in this occupation a horse escaped from 
him in the street. Defendant procured another 
horse which he mounted and rode off in pursuit. 
During the chase, deceased, who was a man con- 
siderably advanced in years, saw the runaway 
horse and sought to check him by running out into 
the roadway and flourishing his cane. Failing in 
this attempt and while trying to get back to the 
sidewalk, he was struck by the horse ridden by 
defendant and received the injuries from which 
he died. Under these facts it is held that a con- 
viction of manslaughter was proper, the court 
observing that express intent is not a necessary 
element of manslaughter, but that negligent and 
reckless indifference to the lives and safety of 
others will supply the intent for the purposes of 
criminal law. It is also said that evidence that 
defendant was riding at a greater rate of speed 
than was allowed by ordinance, while not conclu- 
sive, was properly considered in connection with 
other evidence on the question of defendant’s 
negligence. In response to the contention that 
in order to convict the defendant of negligently 
and recklessly causing the death of deceased, the 
state should have negatived negligence on the part 
of the latter, the court delivers the holding that 
contributory negligence is not an excuse or de- 
fense for crime. 


EVIDENCE. (Witnesses — Self-incrimina- 
tion.) U.S. S. C,— Several related questions of 
great growing interest at this particular time are 
decided in Nelson v. United States (Paper Trust 
Case), 26 Supreme Court Reporter, 358. The 
court there determines that evidence, whether 
documentary or oral, sought to be elicited from 
witnesses summoned in an action brought by the 
United States, to enjoin an alleged conspiracy, 
by manufacturers of paper, to suppress competi- 
tion in violation of the Anti-Trust Act, by creating 
a general selling and distributing agent is material 
where it would tend to establish the manner in 
which such agent executed its functions. It is 
also held that the materiality of the evidence 
sought to be elicited cannot justify the refusal 
of witnesses to obey the orders of the Federal 
Circuit Court, requiring them to answer the ques- 
tions put to them and to produce written evidence 
in*their possession on their examination before 
a special examiner. A contention resting upon a 
very shadowy foundation is disposed of by the 
further holding that the refusal of corporate 
officers to obey orders of a Federal Circuit Court 
requiring them to produce documentary evidence 
on their examination before a special examiner, 
cannot be justified on the theory that such evi- 
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dence was not in their possession or under their 
control because their possession was not personal 
but was that of the corporation. The act of 
February 25, 1903, is also construed, and it is held 
that the right of a witness to claim his privilege 
against self-incrimination afforded by United 
States Constitution, 5th Amendment, when ex- 
amined concerning an alleged violation of the 
Anti-Trust Act is taken away by the proviso 
to the act of February 25, to the effect that no 
person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which 
he may testify or produce evidence in any pro- 
ceedings, suit, or prosecution, under certain 
named statutes, of which the Anti-Trust Act is 
one. This proviso, it is held, furnishes a sufficient 
immunity from prosecution to satisfy the consti- 
tutional guaranty, although it may not afford 
immunity from prosecution in the state courts for 
the offense disclosed. 


INSURANCE. (Additional Insurance — Eighty 
Per Cent Clause.) Mass.— The effect of the now 
quite common eighty per cent average or co-insur- 
ance clause on a condition prohibiting other 
insurance is passed on in the recent case of Wool- 
ford v. Phenix Insuranee Company, 76 North- 
eastern Reporter, 722. The court takes the posi- 
tion that the two clauses are not necessarily 
inconsistent, but that, to a certain extent at least, 
they can stand together, each having its due scope. 
In support of this proposition is cited Cutler v. 
Royal Ins. Co., 70 Conn. 566, go Atl. 529, 41 
L. R. A. 159, and also Allen v. Germania American 
Ins. Co., 123 N. Y. 6, 25 N. E. 309. Applying the 
principle thus stated, the court holds that a policy 
containing the above-mentioned clauses is vio- 
lated if insured procures additional insurance so 
as to make the total insurance exceed the entire 
value of the property. The court announces its 
refusal to follow Pool v. Milwaukee Mechanics’ Ins. 
Co., 91 Wis. 530, 65 N. W. 54, 51 Am. St. Rep. g19, 
and Catoosa Springs v. Linch, 18 Misc. Rep. 210, 
41 N. Y. Sup. 377, in so far as they are incon- 
sistent with the conclusion arrived at. 

The 80 per cent average or coinsurance clause 
is of recent origin, but has, nevertheless, been liti- 
gated in several cases with reference to its effect 
on the usual policy provision prohibiting other 
insurance without the insurer’s consent. In the 
Cutler case it was held that the policy was for- 
feited as insured had taken out insurance in ex- 
cess of 80 per cent of the value of the property 
insured. And a similar doctrine was announced 
in the Allen case with reference to a clause per- 
mitting other insurance up to a stated amount. 
In the Poole Case the court simply held that the 





80 per cent clause impliedly authorized other in- 
surance, especially as the insured’s agent was in- 
strumental in placing the additional insurance 
procured. But it does not appear that the total 
insurance exceeded 80 per cent of the value of the 
property. This case can, therefore, be consid- 
ered to hold that the 80 per cent clause only 
authorizes other insurance to that extent. And 
this view is supported by the Catoosa Springs 
Case and Nestler v. Germania Fire Ins. Co., or 
N. Y. Supp. 29. It should also be noted that in 
the Woolford and Cutler cases the court intimates 
that in a proper case the 80 per cent clause might 
be regarded as superseding the forfeiture clause 
so as to permit insurance to the extent of 80 per 
cent. The various authorities therefor do not 
appear to be in open conflict with one another. 
On the other hand they may be regarded to be in 
harmony and to support what is unquestionably 
the true doctrine that where a policy prohibiting 
other insurance contains an 80 per cent average 
or coinsurance clause, the clause prohibiting the 
taking out of other insurance without the in- 
surer’s consent is waived, in so far as to permit 
other insurance in an amount which, together 
with the policy containing the clause, does not 
exceed 80 per cent of the value of the property 
insured, but that the forfeiture clause is not 
waived beyond this. 
G. H. 

INSURANCE. (Mutual Companies — Reorgan- 
ization.) Wis. — In a lengthy opinion by Justice 
Marshall, the Supreme Court of Wisconsin lays 
down several interesting propositions of law rela- 
tive to the reorganization of mutual life insurance 
companies. Huber v. Martin, 105 Northwestern 
Reporter, 1031. A mutual insurance company 
having a charter provision to the effect that mem- 
bership could only be created by accepting a 
policy and could only continue until the end of 
the policy period, transacted business for some 
time and accumulated a considerable surplus. A 
statute was then enacted authorizing a reorgani- 
zation, under a general law for the creation of 
insurance corporations, with the consent of two 
thirds of the existing policy holders, representing 
at least one half the outstanding insurance. The 
reorganized concern was to be the owner of the 
property of the superseded company for its use 
in the conduct of its business. The act further 
provided that any existing policy holder of the 
mutual company, in case of its being superseded, 
should be entitled at his option to take stock in 
the new company to the extent of such part of the 
total stock as the amount paid by him on his 
policy bore to the total amount of risks in force, 
or to receive such proportion of the surplus as the 
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company’s actuary might deem equitable, this, 
however, being coupled with the provision that all 
the property of the superseded company should 
become that of the new concern. Under these 
statutory plans of reorganization policy holders 
of the mutual company could have obtained only 
about one third of the surplus stock of the new 


company. In considering the validity of this 


statute, the court declares that while the title to 
the property of a mutual insurance company 


is in the corporation, the equitable interest 
therein is vested in the members, the same as in 
the case of a stock corporation, and that these 
equitable property rights of the members are 
within the guaranties of the state constitution, 
as regards the inhibition against laws impairing 
the obligation of contracts and the inhibition of 
the national constitution as regards the equal pro- 
tection of the laws and deprivation of property 
without due process of law. On this basis it is 
determined that inasmuch as the statute under 
consideration would result in the distribution of 
the assets of the mutual company and the bestowal 
thereof on the reorganized corporation without 
the consent of all the members of the mutual com- 
pany, it isin conflict with constitutional provisions 
referred to. 

LANDLORD AND TENANT. (See Property.) 

MASTER AND SERVANT. (Personal Injuries 
— Safe Place to Work.) N. Y. Sup. Ct., App. 
Div., 2d Dept. — A peculiar case in which liability 
for personal injuries was sought to be predicated 
upon the ground that the relation of master and 
servant existed, is that of Walker v. Gleason, 96 
New York Supplement, 843. The plaintiff in that 
case rented four rooms over which defendant who 
was the landlord retained nocontrol. By the same 
contract apparently by which the premises were 
leased plaintiff was employed to keep the hall 
lamps in the building in order and was allowed a 
certain sum per month for performing these ser- 
vices. Plaintiff took the lamps into one of her 
own rooms for the purpose of cleaning and filling 
them, and while engaged in this work a portion 
of the ceiling fell and injured her. She sought to 
hold the landlord responsible for these injuries 
on the ground that as her employer he had failed 
to furnish her a safe place to work. Recovery is 
denied on the ground that the landlord did not 
furnish plaintiff's rooms as a place to work in, but 
that she rented the rooms on her own account and 
while occupying them even for the purpose of 
performing service for the landlord, her status was 
that of a tenant. 

MINES AND MINERALS. (Surface Support.) 
W. Va. —A case of unusual interest and one in 
which the average mind feels inclined to take issue 
with the decision of the majority and to agree with 





the dissenting judge is that of Griffin v. Fairmont 
Coal Co., 53 S. E. Rep. 24. In this case it was 
held that a deed conveying the coal under a tract 
of land, together with the right to enter upon and 
under said land, and to mine and excavate and re- 
move all of it, without a reservation that the 
grantee must leave coal enough to support the 
surface in its original position, conferred the right 
on the grantee to remove all of the coal even 
though by so doing it removed the support of the 
surface and thereby caused it to fall. The court 
fortifies its position by holding that deeds con- 
veying coal with rights of removal should be con- 
strued in the same way as other written 
instruments, and that the intention of the parties 
as manifested by the language used in the deed 
itself should govern; and also by announcing as a 
proposition of law that a deed conveying coal 
under land with a right to enter the same and 
remove all of it does not impliedly reserve sub- 
jacent support to the surface. 

In a dissenting opinion, Judge Poffenbarger 
points out that the majority opinion avowedly 
disproves and repudiates the principles of law of 
subjacent and lateral support declared by every 
American court that has ever applied that law to 
a deed or contract by which the surface ot land 
has been separated entirely from the underlying 
coal, as well as the decisions of the English courts. 
He reviews at length the decisions of the English 
courts and of several American courts, and shows 
that the decision of the majority is at variance 
with the principles of law announced by the courts 
reviewed on this subject. He repudiates the an- 
nounced doctrine that a conveyance of coal to- 
gether with the right to mine and remove it does 
not reserve the right of subjacent support to the 
grantor retaining the surface; and in this as well 
in his other contentions, he appears to be sup- 
ported by the unquestioned weight of authority. 


An interesting side light is thrown on this case 
by the decisions dealing with ways of necessity. 
Where a grantor conveys away all of his land ex- 
cept a piece from which he has no way out except 
over the granted land the law implies a grant back 
to him from his grantee of a way of necessity. 
1 Tiffany Real Property, p. 714 & cas. cit. even 
though the grantor gives a deed containing gen- 
eral covenants of warranty. Brigham v. Smith, 
4 Gray (Mass.) 297. 

This doctrine is a recognized exception to the 
general rule that in construing deeds the intention 
of the parties as manifested by language used in 
the deed itself should govern. The exception exists 
because public policy demands such an implied 
regrant despite the general words of warranty in 
the deed. Buss v. Dyer, 125 Mass. 287, 2901. 
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Public policy would seem to call just as strongly 
for the implied right of subjacent support, and in 
the principal case the implication of such a right 
is not as inconsistent with the express grant as is 
the implication of a way of necessity in the face of 
general covenants of warranty. It is submitted 
that the dissenting opinion in the principal case 
was right. 

Geo. P. Costigan, Jr. 

MUNICIPAL CORPORATIONS. (Highway — 
Automobile Racing.) N. Y. Sup. Ct., App. Div., 
2d Dept. — A decision which is to some extent bur- 
dened and restricted by the local statutes involved 
in it, but which nevertheless contains some prin- 
ciples of general scope, is contained in Johnson v. 
City of New York, 96 New York Supplement, 754. 
The Penal Code of New York declares that an act 
which annoys, or endangers the comfort, health, 
or safety of any considerable number of persons, 
or which in any way renders a considerable number 
of persons insecure in life or use of property, con- 
stitutes a public nuisance. Section 666 makes 
it a misdemeanor for any person to operate an 
automobile upon a public highway within a city 
at a greater rate of speed than eight miles an hour, 


except where a greater rate of speed is expressly. 


permitted by ordinance. The charter of Greater 
New York authorizes the board of aldermen to 
regulate the speed of vehicles in the streets, and 


provides that the board shall not pass any special 


ordinance in relation to any such matters. 
Another charter provision requires every legisla- 
tive act of the board of aldermen to be by ordi- 
nance or resolution, and the form of ordinance is 
prescribed. The board of aldermen by a special 
resolution authorized a specified automobile club 
to conduct speed trials on a certain highway on a 
certain day, and suspended ordinances regulating 
the speed of vehicles for that day and place. The 
specified highway was accordingly fenced in and 
guarded, many precautions against injury were 
taken, and on the day fixed the speed trials were 
held. Plaintiff voluntarily attended the exhibi- 
tion and was injured by being struck by an auto- 
mobile going at a high rate of speed and which 
for some unexplained cause left the highway near 
the place where plaintiff was standing. In a suit 
against the city for injuries so sustained, the first 
contention of the defendant to the effect that the 
special resolution conferred authority to conduct 
the speed trials is negatived and it is declared 
that the resolution had no efficacy, and that the 
speed trials constituted.a nuisance per se for the 
results of which the city and everybody else con- 
nected with such trials were liable. It is also 
held that the unauthorized running of the auto- 
mobile at the illegal rate of speed would as a 
matter of law be deemed the proximate cause of 





plaintiff’s injuries in the absence of any evidence 
that the accident would have happened had the 
automobile not been running at an unlawful rate 
of speed. The last question decided in the case 
seems to encroach somewhat upon the doctrine 
that every one is supposed to know the law, for 
it is declared that the fact that plaintiff was a 
voluntary spectator of the contest did not consti- 
tute such contributory negligence on her part as 
to preclude her from recovering for the injuries 
in the absence of proof that she knew or had any 
reason to know that the contest was unlawful. 


NEGLIGENCE. (Manufacturer and Vendor — 
Mental Suffering.) Ga.— The liability of the 
manufacturer of an article for injuries resulting 
from defects therein receives a novel exposition 
in Watson v. Augusta Brewing Company, 52 
Southeastern Reporter, 152, where it is held that 
a manufacturer who makes and bottles for public 
consumption a beverage represented to be harm- 
less and refreshing is under a legal duty not to 
negligently allow a foreign substance which is 
injurious to the human stomach to be present 
in a bottle of the beverage, when it is placed on 
sale, and that one who relying on this obligation 
without negligence on his own part, swallows sev- 
eral pieces of glass while drinking the beverage 
from the bottle, may recover from the manufac- 
turer for injuries sustained in consequence. It 
does not matter, says the court, that the plaintiff 
did not buy the beverage from the defendant, or 
that there was no privity of relationship between 
them, but the duty not to negligently injure is due 
by the manufacturer not merely to the dealer to 
whom he sells his product, but to the general 
public for whom his wares are intended. One 
element of damages sought to be recovered by 
the injured person in this case is, however, held 
to be too remote for conSideration by the jury, 
and while the plaintiff was allowed to recover on 
account of mental suffering caused from the fear 
of death while the glass was in his stomach, it was 
declared that a vague fear after the glass had been 
removed and he had been apparently restored to 
health, that at some time in the future he might 
again suffer as a result of his injuries, was not a 
proper element of damage. 


NEGLIGENCE. (Trespasser — Turntable.) Va. 
—In a case which by coincidence actually in- 
volves a turntable, the Supreme Court of Ap- 
peals of Virginia repudiates the doctrine of the 
so-called ‘‘ Turntable Cases.’’ The chief interest 
in the case, of course, arises from the fact that 
the doctrine as originally announced in Sioux 
City Railway Company v. Stout, 17 Wall, 657, and 
the cases which follow it, has been the subject of 
such wide discussion and so much diversity 
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of opinion. The case under consideration is, the 
court says, the first case involving that well-known 
doctrine which has come before it for decision. 
The case contains little argument that is not 
already familiar to every one who has taken the 
trouble to examine the cases’presenting the differ. 
ent views as to the duty of the landowner main- 
taining a dangerous and attractive instrumentality 
upon his land.- After a review of all of the leading 
cases and a rather brief discussion of the prin- 
ciples involved, it is concluded that under the 
common law rule that a landowner owes no duty 
to a trespasser, a railroad company is guilty of no 
negligence in maintaining an unlocked and un- 
fastened turntable on its premises at a distance 
of from fifty to three hundred feet from public 
grounds, and hence is not liable for an accident 
causing the death of a child, twelve years of age, 
who trespassed upon such ground. Walker’s 
Admr. v. Potomac F. & P. R. Co., 53 Southeastern 
Reporter, 113. 

PATENTS. (Constitutional Law.) Wis. —A 
statute which has several counterparts in other 
states has been declared unconstitutional in Wis- 
consin in the case of J. H. Clark Company v. Rice, 
106 Northwestern Reporter, 231. The Wisconsin 
statute declares that all promissory notes given 
for any patent, patent right, or interest therein, 
shall have written or printed thereon in red ink 
the words, ‘‘ The consideration for this note is the 
sale of a patent, patent right, or interest therein,” 
and provides that any person who shall sell a 
patent or patent right without complying with the 
statute shall be liable to a penalty equal to the face 
of the note, and that all notes or other evidences 
of indebtedness taken as required by the provi- 
sions of the statute shall be non-negotiable and 
subject to all the defenses in the hands of an inno- 
cent holder that would exist if they had not been 
transferred. This statute is declared to be void 
because in conflict with United States Constitu- 
tion, Art. 1, § 8, providing that Congress shall have 
the power to secure to inventors for a limited time 
the exclusive right to their discoveries, and with 
Rev. St. U. S. § 4898 (U. S. Comp. St. rgo1, p. 
3387) declaring that every patent or interest 
therein shall be assignable in law by an instrument 
in writing, and that the patentee or his assigns 
or legal representatives may in like manner grant 
and convey an exclusive right under the patent 
to the whole or any specified part of the United 
States. Several courts have reached the same 
conclusion. Ex parte Robinson, Fed. Cas. 9932; 
Woollen v. Banker, Fed. Cas. 18,030; Castle v. 
Hutchinson, 25 Fed. 394; Pegram v. American 
Alkali Co., 122 Fed. 1000; Crittenden v. White, 
23 Minn. 24; Cranson v. Smith, 37 Mich. 309; 
Rumbley v. Hall, 107 Ky. 349, 54 S. W. 4. 





PLEDGE. (Stock Brokers.) N.Y.C. App. — In 
Content v. Banner, the New York Court of Ap- 
peals, reversing both the trial court and the Appel- 
late Division (88 New York Supplement, 1095), 
holds where a stock broker advances all the money 
and buys securities for a customer, a written notice 
to the customer to take up the securities so bought 
or supply margins for carrying them, and stating 
that unless he does so before a certain date the 
broker will sell the stock for his account and 
hold him responsible for the loss, is defective where 
it contains no statement as to the time or place of 
sale, and that in the absence of any agreement 
dispensing with notice a sale ‘‘on the curb” 
constitutes a conversion, though the customer has 
failed to respond on the date stated. The fact 
that the stock broker instead of requiring a margin 
advanced the whole amount of the purchase is 
held to render the relation between the parties 
that of pledgee and pledgor, so that the same for- 
malities with respect to notice of sale must be 
given in this instance as would be required in the 
case of any other pledge. 


PRACTICE. (Appeals.) Idaho. —‘‘ This is a 
novel case of mistaken identity — novel because 
the bewildered refugees, two soulless corporations 
of diverse origin, in their flight from a decree in 
equity (a thing abhorred by corporations), be- 
came so completely lost in the labyrinth of names 
that the plaintiff has been thence ever wont to 
turn the restraining clauses of her decree upon the 
twain with but a single name, so indiscriminately 
that they are driven hither to tell their story.” 
So says Judge Ailshie in his opinion in Shephard v. 
Coeur d’Alene Lumber Co., 83 Pac. Rep. 601. The 
facts appeared to be as follows: The action was 
commenced and prosecuted to judgment by de- 
fault in Idaho against a domestic corporation 
named the ‘‘Coeur d’Alene Lumber Company, 
Limited,”’ but in the findings it was recited that 
the defendant was a Washington corporation, and 
throughout the findings and judgment the word 
“Limited,” was omitted. There was, in fact, a 
Washington corporation by the name of the 
“Coeur d’Alene Lumber Company,” and it ap- 
pealed from the judgment which through this mis- 
take was entered against it. At the hearing on 
appeal it was admitted by the plaintiff that the 
interchange of names and the finding that defend- 
ant was a foreign corporation was a mistake or 
clerical error. Under these circumstances it is 
held that it was proper to remand the case to the 
trial court with instructions to correct and modify 
the judgment so that the decree might run against 
the true defendant. 


PROPERTY. (Oil Lease — Construction.) W. 
Va. — An exception in an oil and gas lease receives 
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construction in Ammons v. Toothman, 53 South- 
eastern Reporter, 13. A deed conveyed one half 
of the oil and gas in certain lands excepting from 
the conveyance ‘“‘ the well that is now producing 
oil on said land.”’ At the execution of the deed 
the well excepted from the grant was being oper- 
ated by a prior lessee and some time after the deed 
was made it ceased to produce oil. The lessee 
thereupon deepened it to a different sand rock not 
previously known to be an oil-producing stratum, 
as no wells had prior to that time been drilled to 
that stratum. Oil was, however, found there in 
paying quantities. This oil was held to be within 
the exception in the deed, the court pointing out 
that the grantee in the deed never granted oil in 
or which was to come through the well in question; 
in other words — and this seems to be the gist of 
the court’s argument — the well remained the 
same well after it had been sunk to the lower 
stratum. A search for authorities in support of 
this holding seems to have had but meager results, 
as Spencer v. Scurr, 31 Beavans Rep. 337, and 
Crouch v. Puryaer, 1 Rand. 258, are the only pre- 
cedents referred to. 


PROPERTY. (Oil and Gas ‘Leases — Implied 
Covenants.) U.S.C. C. A. 8th Circuit. — A num- 
ber of points of considerable importance are con- 
tained in Brewster v. Lanyon Zinc Company, 140 
Federal Reporter, 801. An oil and gas lease on 
three separate tracts of land gave the lessee 
two years within which to drill a well on said 
premises, and provided that the time might be 
enlarged by the payment of an annual rental from 
the expiration of the second year until the well 
was drilled, and that if no wel! should be drilled 
upon the premises within five years, the lease 
should be void. In construing this lease the court 
holds that the measure of diligence which the lessee 
was required to exercise in prosecuting the work 
of exploration and development during the first 
five years was expressly defined, and not left 
to the implication which otherwise might have 
arisen from the nature of the lease, and the other 
stipulations therein, and that a well having been 
drilled on one of the tracts during the fifth year, 
and the stipulated rental having been paid from 
the end of the second year until that well was 
drilled, the lease was not avoidable merely because 
other wells were not drilled during the five year 
period. Further provisions of the lease granted 
all the oil and gas under the lands, together with 
the right to enter at all times for the purpose of 
drilling and operating, to erect and maintain 
structures, pipe lines, and machinery necessary 
for the production and transportation of oil and 
gas, and touse sufficient water, oil, and gas to run 
the necessary engines for the prosecution of the 





business. Substantial royalties in kind and in 
money were reserved to the lessor in proportion to, 
the oil produced and saved and the gas used off 
the premises, and it was apparent from the terms 
of the lease that the promise of these royalties was 
the controlling inducement to the grant. As pre- 
viously mentioned, the lease while requiring the 
drilling of one well during the first five years did 
not expressly define the measure of diligence 
to be exercised in the work of development and 
production after the expiration of that period. 
These provisions construed together are regarded 
as amounting to a covenant by the lessee, that if 
during the five years allowed for original explora- 
tion and development either oil or gas were found 
in paying quantities, the work of development 
and production should be continued with reason- 
able diligence, that is, along such lines as would be 
reasonably calculated to make the extraction of 
oil and gas from the leased land of mutual advan- 
tage and profit to the lessor and lessee. Conse- 
quently on failure of the lessee to take any steps 
to develop the land after its value had become 
apparent from the drilling of an experimental 
well, it is held that the lessor was entitled under 
this implied covenant to enforce a forfeiture by 
suit in equity and this despite the fact that equity 
will not ordinarily grant relief by the enforcement 
of a forfeiture. 


PROPERTY. (Easements — Party Walls.) 
Iowa. — A decision which conforms to the prin- 
ciples which govern decisions concerning party 
walls, although the facts are a trifle peculiar, is 
contained in Jackson v. Bruns, 106 Northwestern 
Reporter, 1. It is there held that the owner of 
the second story of a building has no equitable 
right to compel the owner of the first story to keep 
the foundation and walls of the first story in re- 
pair for the purpose of furnishing continuing sup- 
port to the second story in the absence of any 
express or implied contract on the part of the 
owner of the first story to do so. Cases concern- 
ing party walls including Sherred v. Cisco, 4 Sandf. 
480; Partridge v. Gilbert, 15 N. Y. 601; Heartt v. 
Kruger, 24 N. E. 841; Hoffman v. Kuhn, 57 Miss. 
746; and Odd Fellows Ass’n v. Hegle, 32 Pac. 679, 
are referred to and from them is deduced the rule 
that the owner of the second story does not have 
a perpetual easement, so as to be entitled to have 
the owner of the lower story replace the lower walls 
in case of total destruction, for the purpose of 
furnishing support to the upper story of the other 
party. From this the court argues that if no 
obligation exists to rebuild in case of destruction, 
one cannot be required to keep the foundations and 
walls in repair so as to support the upper story. 


PUBLIC LANDS. (Bona Fide Purchaser.— 
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Notice.) U. S. S. Ct.—A purchaser of timber 
lands after receiver’s final receipt has issued, is 
held in United States v. Clark, 26 Supreme Court 
Reporter, 340, to be entitled to protection under 
act June 3, 1878, as a bona fide purchaser against 
the cancellation, for the original frauds of the 
entrymen, of the patents afterward issued, unless 
he is shown to have actual knowledge of such 
fraud. The entrymen conveyed to a person who 
was an alleged partner in their frauds, and this per- 
son conveyed to Clark, the first conveyance being 
made before the patents were issued. It was the 
position of the government that even if Clark did 
not have actual knowledge of their original frauds, 
yet inasmuch as he did not purchase on the faith 





of the patents, he had no better title than the 
entrymen would have had if the title had re- 
mained in them, but the court holds that the fact 
that while Clark had a merely equitable claim 
against the government, held it subject to any 
defect which it might have, whether he knew it 
or not, as generally is the case with regard to as- 
signed contracts not negotiable, was not equiva- 
lent to the actual notice of the defect. In view 
of the act of March 3, 1891, recognizing the fact 
that there may be a bona fide purchaser before a 
patent issues, it was decided that the title when 
conveyed relates back to the date of the original 
entries. 


WITNESSES. 


(See Evidence.) 
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The Interruption of Counsel by Judges. — 
Possibly rather more progress would be made 
with the business of the Court of Appeal if 
counsel were subjected to less interruption. 
Here is part of the dialogue in Dealtry v. The 
Countess of Aberdeen on Tuesday: Lord Jus- 
tice Vaughan Williams: ‘‘ You had better go 
on with your narrative, Mr. Lush.”’ Mr. 
Lush: ‘‘ I intend to do so if I am not inter- 
rupted either by my learned friend or 
by ——”’ Lord Justice Vaughan Williams: 
‘“T notice that you did not finish your sen- 
tence. You said, ‘If I am not interrupted 
either by my learned friend or by ——’”” 
Mr. Lush: ‘‘ Perhaps I may be allowed to 
finish the sentence on another occasion.’’ It 
cannot, of course, be an easy thing on the 
Bench, any more than in less exalted spheres 
of life, to strike the happy mean between 
saying too little and saying too much. The 
difficulty that belongs to the Bench has been 
admirably expressed, by the Lord Chief Jus- 
tice. ‘‘ The absolutely silent judge,” he said 
not long ago, ‘‘ is one of the most unpleasant 
judges to practise before, because the advo- 
cate never knows what is in his mind; the 
garrulous judge is an intolerable nuisance, 
because he lengthens the proceedings and 
diverts attention from the points in the mind 
of the advocate; to strike the happy mean — 
to say just enough to indicate to the advocate 
what he should address himself to, and yet 
not disturb the advocate, particularly if he 
be a young advocate — is a task of great diffi- 
culty.”” That it is a task of great difficulty 
is proved by the failure of certain judges to 
accomplish it. ‘‘ It is no grace to a judge,” 
says Bacon, “‘ first to find that which he might 
have heard in due time from the Bar, or to 
show quickness of conceit in cutting off evi- 
dence or counsel too short.’’ The proceed- 
ings in certain courts would probably be 
more expeditious — they would certainly be 
more harmonious — if there were less occa- 
sion to remember that an “ over-speaking 
judge is no well-tuned cymbal.’’—The Law 
Journal. 


More Time. — Misunderstandings between 
a judge and prisoner do not occur often, but 





when they do they are fatal. Sometimes 
they are based on ill-will, sometimes on mere 
indiscretion. Rarely is a misunderstanding 
so purely accidental as in the following case: 

A judge in a Pennsylvania court of Quarter 
Sessions complained to the traverser at bar 
that his leniency when he had appeared be- 
fore him on a charge of vagabondage for the 
first time was disappointed. 

“TI gave you only thirty days then,’’ the 
judge said, ‘“‘ and now I see you again on the 
same charge before me.”’ 

‘““ T’llimprove,”’ the wretched fellow begged, 
“if you’ll give me more time.” 

What time did the fellow want, in or out 
of jail? 

‘““ Nine months!’ was the judge’s prompt 
and solemn conclusion. 

Would Let the Old Lady Go. — A few years 
ago, when Chief Justice Doe was conducting 
a murder trial in Nashua, N. H., the work of 
impanelling the jury was going on. A juror 
from Wilton was called and asked by Judge 
Doe if he believed in capital punishment. 
The juror said he didn’t think he did. 

“Well,” said the judge, ‘“‘ suppose a man 
was going to kill your wife, but by your killing 
the man you could save your wife’s life, would 
you do it?”’ 

The juror answered that he thought he 
would. 

““ Well,’’ said the judge, ‘‘ suppose it was 
your wife’s mother who was going to be 
killed, and you could save her by killing the 
man, would you kill him?” 

The juror answered that he guessed he 
“would let the old lady go.’’ — Boston 
Herald. 


Warm Work. — “ Say, old boy, I scorched 
a bit in my new auto, and now I find myself 
in hot water.”’ 

‘* What can I do for you?” 

‘Why, bail me out!’’— Baltimore American. 


’ 


A Jail Bird. — Stranger. — How long since 
you made an arrest, constable? ”’ 

Constable Hi Medder. — Quite a consid- 
dyable spell. I’m goin’ a leetle slow ‘bout 
haulin’ em in jest now. We hain’t got no 
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place to put ’em ’ceptin’ Cy Tedder’s chicken 
coop — an’ Cy’s got a settin’ hen on. — Cleve- 
land Plain Dealer. 

Unpaid Views. — The Hon. Ellery A. Hib- 
bard of Laconia, N. H., a former member of 
Congress and Supreme Court Justice, was 
famous for his droll sayings. It was a cus- 
tom among the citizens of his home to ask 
the judge any legal question that hap- 
pened to interest them, but in many cases 
they would act upon his advice without 
revealing the true state of affairs to him or 
paying him for his services, thinking that the 
judge would not know of the value of the 
information to them. 

During the later years of his practice 
Judge Hibbard formed the habit of not ex- 
pressing himself as decidedly as formerly, 
and of closing his conversation with the 
remark : 

‘“That probably is the law, but I don't 
wish to express myself so strongly that I can’t 
change my opinion if I am paid to do so.” 
This usually brought the customary fee. 


— Boston Herald. 

Juvenile Offender. — Scene.— The Cook 
county juvenile court. 

Dramatis Persone. — Judge, jurors, state’s 


attorney, one McGreevy (red-headed), Mrs. 
Casey (probation officer and police matron), 
spectators and numerous children, the latter 
especially unwashed. 

Plot. — An attempt by the state to take 
away from McGreevy a flock of children whom 
hé compelled to beg and to live in squalor, 
while he and his wife lived on the proceeds 
of the begging and — largely — on alcoholic 
stimulants. 

Mrs. Casey, called by the state, takes the 
stand and is sworn. 

‘‘ Yer Honor, th’ jedge, and gintlemin av 
th’ joory, I’m Mrs. Mary Ca-asey, an officer 
av this coort. 

‘‘T wint to this mon’s house — this rid- 
headed mon McGreevy, here — an’ rapped 
on th’ dure, an’ he come to th’ dure an’ 


opened it. 
‘** You’re Mrs. Ca-asey?’ he says to me. 











““* Tam Mrs. Ca-asey,’ I says to him, I says, 
‘I’m a probation off’cer,’ I says, ‘av th’ 
joov-nile coort,’ I says, ‘ an’ I’ll see yer wife,’ 
I says, ‘ she’s in th’ room beyant.’ 

““*Ye’ll not see my wife,’ says he. ‘ Any 
talkin’,’ says he, ‘ that’s done by this fam’ly,’ 
says he, ‘ ’ll be done by me,’ he says. 

““* An’ thin,’ Yer Honor the jedge, .an’ 
gintlemin av th’ joory, he says to me, this 
rid-hidded mon McGreevy says to me, ‘ Mrs. 
Ca-asey,’ he says, ‘ you can go to haitch e- 
double-l,’ he says to me, ‘ an,’ he says (im- 
pressively), ‘th’ coort can go with you,’ he 
says. 

‘““* An’ Mrs. Ca-asey,’ he says — this rid- 
hidded mon McGreevy a-standin’ here says 
to me, he says —‘ Mrs. Ca-asey, you can take 
away my childer av ye dee-a-m-n plaze,’ he 
says (pause to gather breath), ‘ fer,’ he says, 
‘I have more a-coming.’ ”’ 

Sensation in court, and finale. 

Concealed Weapons. — One good legal joke 
lies buried in the files of New York news- 
papers, whence it seems worth while to resus- 
citate it. Some years ago there was a wide 
public demand for a legislative investigation 
into the office of the New York County Dis- 
trict Attorney. A friendly newspaper, how- 
ever, insisted that the head of the office ‘‘ was 
armed with his honesty.’”’ ‘If he is,’”’ said 
the New York Sun the next morning, ‘‘ he 
is certainly guilty of ‘carrying concealed 
weapons.’ ’”’ 

Under Oath. — Another pitfall of cross- 
examination was recently seen in a New York 
Court. Opposing counsel was endeavoring 
to show the jury that witness had called upon 
him, and while in his office had made certain 
admissions: 

Q. Did you not say to me, while in my 
office, that you were directly interested in 
this lease? 

A. I did not. 

Q. (Thundering) Do you mean to tell 
his Honor and the gentlemen of the jury, 
then, that I am a liar? 

A. (Hestitatingly) As I’m under oath, 
I’m bound to tell the truth. I think you are! 
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